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PART 1:
SYNTHESIS REPORT

DELEGATED ADMINISTRATIVE AUTHORITY MODEL REVIEW

PART 1: SYNTHESIS REPORT

TODRESS Leadersship Cou
unsel

SYNTHESIS REPORT:
DAA REVIEW –
SAFETY AND CONSUMER
DAAs
and ORGANIZATIONS

1. Introduction
PURPOSE

TODRES Le
eadershiip Counssel

Presentation of high level synthesis of
DAA R
Review
i
Ph
Phase O
One and
d Ph
Phase T
Two
» Key themes
» Key systemic recommendations

1

xiv

2. Methodology
The study was conducted in two phases:
» Analysis of two safety DAAs: TSSA and ESA

TODRES Le
eadershiip Counssel

» Analysis of the consumer DAAs and organizations:
OMVIC, RECO, TICO, Tarion, BoFS and VQAO

2

xv

2. Methodology

TODRES Le
eadershiip Counssel

The process entailed the following steps:
» Confirmation of research requirements
» Strategic communications with Chairs and CEOs of
respective organizations
» Data gathering
• Review
R i
off relevant
l
materials
i l that
h were requested
d
from organization and the Ministry
• Surveys sent to all Board Directors
– Interviews with Board committee chairs, DAA
and consumer organization staff and senior
management
– Focus interviews with stakeholders as defined
by the DAA and consumer organization and
the Ministry
• Interviews with Executive and Staff
» Analysis, assessment and development of findings
• Data validation
» Interim Report
• Presentation to Steering
g Committee
» Final Report for each Phase
» Aggregate Report – namely this Synthesis Report

3

xvi

3. Corporate v. Regulatory
G
Governance

TODRES Le
eadershiip Counssel

Crucial to the analysis contained in the Report is a
distinction drawn between corporate governance
and regulatory governance
» Corporate governance refers to a Board’s
concern with generic oversight, fiduciary
roles, structure and functioning of Board
» Regulatory governance deals with how
the Regulator meets international best
practices in carrying out its regulatory
responsibilities:
• Board oversight of regulatory role
• Best practices as a regulator
• Meeting accountability and information
requirements

4

xvii

TODRES Le
eadershiip Counssel

3. Corporate v. Regulatory
Governance:
Corporate Governance
A Board committed to corporate governance
would
ld be
b focused
f
d on stewardship
t
d hi off the
th
Corporation through meeting best practice in the
following areas:
» Adoption of a strategic planning process
» Identification of the principal risks of the
corporation’s business and the
implementation of appropriate systems to
manage risk
» Financial stewardship
» Succession planning and the appointment
of the CEO
» Communications
C
i ti
policy
li ffor th
the corporation
ti
» Integrity of the corporation's internal control
and management information systems
» Stakeholder management

5

xviii

3. Corporate v. Regulatory
Governance:
Regulatory Governance

TODRES Le
eadershiip Counssel

The major functions of a regulator are:
» Regulatory rule-making
 Significant in that rule-making is shared
by the DAA and Government with the
latter the sole player able to promulgate
regulations
» Communication of rules
» Licensing/Registration
» Monitoring/Inspection
» Investigation/Enforcement
» Complaint Handling and Adjudication
» Education and Prevention
» Evaluation

6

xix

3. Corporate v. Regulatory
Governance:
Regulatory Governance
Regulatory governance has two components:
I.

TODRES Le
eadershiip Counssel

II
II.

Board oversight of the major
regulatory functions
Board input into rule
rule-making
making

7

xx

4. Best Practices in Regulatory
G
Governance

TODRES Le
eadershiip Counssel

Our report is guided by an interjurisdictional review of best practices.
Within the scope of this analysis, some of
the key emerging trends are:
» Full transparency on prospective regulatory
plans
» Linkage of regulatory plans to strategic
corporate
t documents
d
t
» Notification to public of key policies
underlying regulatory regimes
g
y Impact
p
Analysis
y
((regulatory
g
y and
» Regulatory
policy change) supported by strong
iterative consultation
» Broader and transparent consultation
processes

8

xxi

5. General Observations


The DAA Model has served p
public safety
y and
consumer protection for Ontario well through:

TODRES Le
eadershiip Counssel

» enhanced service
» investment in prevention and education
» permitting the development of risk based
methodologies
th d l i ffor some off th
the DAA
DAAs



Many of the critiques of the DAA Model, when
examined, are in fact critiques of specific
operational components of the organizations
organizations, and
not of the model per se



Ministry and safety and consumer
DAAs/organizations take the oversight function very
seriously



Corporate governance is operating at a
sophisticated
p
level in the safety
y DAAs

9

xxii

TODRES Le
eadershiip Counssel

5. General Observations


Public interest is at the top
p of the agenda
g
for all
authorities and consumer organizations



Consultation processes are sometimes construed
narrowly and are not necessarily timely



The consumer voice is sought through the
presence of Ministerial appointees, with varying
approaches
pp
to consumer advisory
y committees
usually reporting to the CEO



Degrees of regulatory governance from a Board
g p
perspective
p
vary:
y
oversight
»

a number of DAAs and consumer organizations
have Regulatory Affairs committees, but where they
do the mandate is limited to provision of input to the
regulations, not regulatory oversight

10

xxiii

5. General Observations

TODRES Le
eadershiip Counssel





Key elements in regulatory governance that need
to be examined further are:
»

formal regulatory plan that would be made public

»

formalized regulatory impact statement that meets
analytical and process best practices

»

development of policies such as compliance and
consultation that are made public

In light of changing expectations of governance:
»

culture shift is required in ministry to balance
policy interests vs. relationship management

»

for the consumer DAAs, the ministry needs to
ensure that its policy primacy role does not inhibit
strong stakeholder relationships abounding
between the DAA and its stakeholder community
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The consumer DAAs, while sharing the legislative
infrastructure of safety DAAs, differ from the
safety DAAs in the following areas:
»

The boards are all stakeholder-based, and their
board members consider the composition of the
boards as a credible basis for evoking stakeholder
input

»

The consumer DAAs and organizations do not
have industry councils akin to the safety
organizations

»

In the main, the consumer DAAs offer consumer
input to the ministry as it aggregates stakeholder
input for the policy development cycle

»

The rule-making function differs significantly from
the safety DAAs
•

Consumer DAAs do not have an annual churn

•

The ministry leads the consultative efforts

•

There appears to be a long time lag between
issue identification and finalization of
legislation and/or regulation
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»

Both safety DAAs have demonstrated positive public
safety results in the sectors in which they regulate
as measured by:
•

Public safety outcomes such as the relative
decrease in the number of incidents, injuries
and fatalities

•

Innovative approaches to public safety through
targeted
g
education and awareness p
programs
g
aimed at influencing user behaviour

•

Continued efforts to strengthen performance
and public safety measures

•

Application of risk
risk-based
based frameworks to guide
organizational focus and efforts

•

An increase of inspection capacity to carry out
more regulatory functions
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5. General Observations


Operational Performance: Consumer DAAs and
organizations



The DAA Model construct, as applied in Ontario
has produced many positive achievements in
consumer protection:
»

DAA model has given more organizational
focus to each of the markets they serve,
providing the consumer protection DAAs the
operational
ti
l and
d managementt ffocus to
t be
b
more effective in the delivery of their mandate
and regulatory functions

»

Greater emphasis on education and
awareness programs through increased
funding, resulting in
•

greater consumer awareness of the market

•

a greater level education and awareness of
licensees

•

an increased the level of professionalism of
licensee

14
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5. General Observations

 Strong financial management of the
compensation funds or provisions for
compensation providing
» lower fees for licensees in some sectors

TODRES Le
eadershiip Counssel

» an appropriate level of security to consumers

 Greater emphasis of risk based decision
processes to guide enforcement and
compliance functions and efforts
 Evolving performance management approach
with a strong commitment to performance
management through the collection and
analysis of output metrics to demonstrate the
health of the sector and industry. Many are
now turning their attention to creating
consumer protection outcome measures to
evaluate the efficacy of the regulations on the
market
15
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Based on our assessment of the safetyy and consumer DAAs
and organizations, the DAA model primarily conceived in the
1990’s (with the exception of Tarion and BoFS), works well in
terms of performance, governance, accountability, oversight
and stakeholder relations.
The next generation of change, based on a review of best
practice, and experience with the models utilized, would
suggest key areas for improvement:
» Strengthening board oversight focus on regulatory
governance
» Reconsideration of the current approach to stakeholder
nomination and participation on boards, especially with
the consumer DAA/organizations
» Applying best practices in formalized Regulatory Plans
Plans,
Regulatory Impact Analysis that meets analytical and
process best and smart practice, and regulatory policy
» Increasing transparency and access to the complaints
escalation handling process
» Supporting
S
ti th
the evolving
l i accountability
t bilit relationship
l ti
hi
between the DAAs and consumer organizations with
the Ministry with cultures that are open, transparent
and mutually reinforcing
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POLICY PRIMACY
» It is recommended that the Ministry develop the
following policies in support of its roles as
“policymaker” and to bring clarity in the following areas
that will strengthen regulatory governance:
• Regulatory Impact Analysis and its constituent
elements
– Respecting rule of proportionality
• Regulatory Plan and its elements
• Filing requirements
» Public posting
» Consultation Framework Strategy
» Policy in information disclosure
» Policy framework for information requirements
required for governmental oversight
» Mandatory requirement for Regulatory Affairs (or
Legislative and Regulatory Affairs) committees of the
Board

17
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ACCOUNTABILITY TOOLS
» Use of 49% rule for Ministerial appointments on as
required basis
» Orientation of Ministerial appointees on matters
regarding public and consumer interest and their
respective fiduciary duty of care
» Amendments to the Administrative Agreements (or
strengthened provisions in Letters of Accountability
Agreement, as with Tarion):
• Compliance with consultation framework, posting
the policies such as compliance, other public
disclosure requirements, information/data
requirements required for oversight, issue
management and crisis management protocols
• Use of annual Minister’s Letter to convey
government and ministry priorities, public safety
and consumer protection principles, mandatory
five year review, DAA scorecard presented by the
Ministry to the public every year
» Continued appointment of public servant to all boards

18
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MINISTRY OF SMALL BUSINESS AND
CONSUMER SERVICES
The Ministry plays a key role in assuring the overall
health of the DAA model and the regulatory regimes
within its ambit; and that proper oversight functions are
applied diligently to ensure a high level of public trust and
confidence. To assist the Ministry in meeting its policy
primacy role and executing its oversight functions:
» All Regulatory Plans should be reviewed by the
Deputy Minister annually in order to establish a
ministry-wide cycle based approach to regulatory
reform based on the principles of “Open for
Business” principles
Business
» Expand policy scope of the Ministry beyond its
current regulatory focus to meet the ministry
mandate, goals and objectives
» Increase staff complement in the Policy and Sector
Liaison Branches to better reflect their oversight
responsibilities and provide requisite capacity to
develop the desired policy, stakeholder
engagement, and performance measurement
policies
19
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MINISTRY OF SMALL BUSINESS AND
CONSUMER SERVICES
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» Review information requirements to create the
Minister’s Score Card for p
public safety
y and consumer
protection
» Consider organizational redesign of the ministry to
ensure separation of oversight from issue
management, and to support strategic coherence in
the policy capacity of the ministry
» Recalibration of regulatory requirements may require
a change management strategy to ensure the creation
of an appropriate culture that respects the role of the
Regulator and the role of Government
• Ensure that the consumer regulators are treated
as “partners” in rule-making and not clients, with a
shift in culture
» Mi
Ministry
i t tto assume leadership
l d hi iin orienting
i ti and
d
educating central agencies and other primarily
regulatory ministries about the role, function and
efficiency of the DAA model
» Streamline the Ministerial appointment process
20
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» The consumer DAAs are all stakeholder based in
terms of representation and are experiencing the
“paradox
p
of representation”
p
• Notwithstanding considered effort to reflect the
diversity of stakeholders and consumers, there
are lacunae
» It is recommended that the Ministry undertake a
system-wide governance review of consumer
protection organizations that would include:
• Board composition and manner of appointment
• Board committee structure (including Regulatory
Affairs Committees)
• Board consumer advisory and stakeholder input
structures
• Term limits

21
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» Embrace the concept and implement
recommendations related to regulatory governance
contained in “Policyy Primacy”,
y , “Stakeholder Relations”
and “Corporate Governance” and “Regulatory
Governance” sections
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» Establishment of a network of consumer
representatives across DAAs and consumer
organisations
g
for training
g and educational p
purposes
p
» Consideration of funds made available to consumer
advisory councils or committees to support
appropriate research that would not otherwise be
conducted by the regulator
» Inclusion of the small business perspective within the
DAA/consumer organization consultation
» Strengthen and broaden Board linkages and
processes associated with stakeholder engagement;
in the case of the case of the safety DAAs, there are
advisory councils; in the consumer DAA/organization
world there are groups and associations
• In the case of the safety DAAs, there ought to be
ti ht linkages
tighter
li k
between
b t
Risk
Ri k R
Reduction
d ti G
Groups,
or task forces and advisory councils
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» Consider the development of broader community
consultation processes with support from respective
consumer councils and committees to engage
g g the
public in necessary public safety and consumer
protection issues
» DAAs to provide agendas for advisory and consumer
councils/committees to permit Ministry attendance
where warranted

24
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6. Systemic
R
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d ti
CROSS-DAA
CROSS
DAA COOPERATION
» Continued usage of Minister’s Quarterly Meetings with
all Chairs and CEOs

TODRES Le
eadershiip Counssel

» Consideration by DAAs and consumer organizations
of opportunities to:
• Provide a single public safety portal or point of
contact
• Apply
A l a common approach
h tto managing
i risk
i k
• Work jointly on performance metrics, with a
natural subdivision of work between safety and
consumer interests in sub-groups where required
• Share
Sh
b
back
k office
ffi ffunctions
i
• Leverage advertising and pubic education
budgets where feasible
• Share data and business intelligence where
feasible
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Introduction & Evaluative Framework

1

Nature of the Assignment

In October 2008, the Ministry of Small Business and Consumer Services (MSBCS)
launched a review of its Delegated Administrative Authorities (DAAs). The study was to be
undertaken in a phased approach: Phase I would review the two public safety DAAs;
Phase II would review the other six consumer protection DAAs.
Over the years, MSBCS (The Ministry) has worked to continually improve the governance,
accountability and performance of DAAs, primarily through a dedicated oversight unit,
modern accountability tools, independent policy review, and Government appointees to
DAA boards. Approximately five years after the creation of the DAA model, PSTG
Consulting (2001) conducted a detailed evaluation of the performance of DAAs under the
model and made a number of specific governance, accountability and performance
recommendations that were largely implemented by the Ministry and the DAAs.
When DAAs were first conceived in 1996, they were an integral part of the “alternate
service delivery” agenda of the Government of the day. At the time, governments around
the globe were seeking ways to reduce red tape, improve efficiency and effectiveness in
the operations of “agencies and quasi-agencies”, and enhance public safety and consumer
protection. The Ontario Government’s establishment of DAAs was groundbreaking –
making an independent organization responsible for the delivery of public safety and
consumer protection.
Against this backdrop of the evolution of best practices in regulatory environments as well
as the Government’s role in overseeing public safety and consumer protection in Ontario,
a further review of the DAA model is appropriate at this time.

1.1

Purpose

This latest review was initiated by MSBCS to provide:
 “An objective analysis of the value to the public, government, stakeholders and
clients of the DAA model;
 An assessment of the Ministry’s governance framework and monitoring tools to
oversee the administration of delegated legislation and regulations to a not-forprofit organization; and,
 A basis for possible improvements to the model and inform future government
policy directions.” (from MSBCS RFP)

1.2

Scope

The firm of Elaine Todres and Associates was selected in November 2008 to conduct the
review and it sub-contracted with PSTG Consulting (the firm who had conducted a review
of the DAA’s in 2001).
In order to provide an accurate picture of the health of the DAA model, the scope of the
review includes three main elements: Governance and Accountability, Stakeholder/Public
Relations, and Performance. These elements are reviewed against a backdrop of
organizational/board maturation over time. The purpose of this approach is to chart the
progress of the DAAs, highlight their successes, and provide an assessment of the DAA
model in light of best practice.

5

Since the two public safety DAAs - the Technical Standards and Safety Authority (TSSA)
and the Electrical Safety Authority (ESA) play a critical role in protecting the public and the
environment from physical harm, these two DAAs required a higher priority review than the
other DAAs and were thus reviewed prior to rather than concurrently with other DAAs.
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2

Methodology

The assessment framework that was developed for this project was a comprehensive, best
practices based approach review of Delegated Administrative Authorities (DAAs) in the
areas of governance, performance, and stakeholder management. During the course of
the review, it was recognized that:
 each DAA structure has a defined level of autonomy and authority, which was to be
recognized and respected throughout the engagement
 each DAA has fundamentally different lines of business, operational activities,
organizational structures and stakeholder groups
 each DAA would be at a different state of maturity in terms of governance and
accountability mechanisms and performance management procedures
Our approach was also guided by the principle objective of conducting a process that was
valid, consistent and comprehensive.
The methodology entailed the following steps:

2.1

Confirmation of Key Research Requirements

Prior to engaging the DAAs and initiating the reviews, the research team met with the
Ministry’s DAA Steering Committee to review our overall approach and timelines, confirm
Ministry expectations from the review and underlying objectives, and questions that would
1
guide the evaluative framework and approach with the DAAs.

2.2

Data Gathering

Under the leadership of Dr. Elaine Todres, the review was split into two streamlined teams
so that both the “Governance and Stakeholder Relations” reviews were conducted and
covered by one team, while another team focused on undertaking the “Performance”
review. The team met with relevant MSBCS staff as well as a variety of personnel from
the DAAs. Additionally, meetings were held with industry and consumer representatives
from both within and outside the DAAs. A list of interviewees and focus groups is
appended in Appendix B. The team employed several approaches throughout the data
gathering phase of the assignment, including:
A.
Relevant Materials
A review was conducted of existing documents, reviews, reports, inter-jurisdictional
studies, and a variety of material concerning “best practices”. In addition the DAAs were
asked to submit relevant materials. The ensuing analysis is based on the materials
submitted to the researchers.
B.
Surveys
A standardized survey instrument was designed to elicit governance and
accountability/relationship information from the Board. This electronic questionnaire was
sent to all Board members in December 2008 – a copy of the electronic survey is attached
in Appendix C.

1

See Appendix A for list of Steering Committee members and list of key evaluative questions.
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C.
Focus Groups for Selected Stakeholders
A series of focus group sessions were undertaken with selected stakeholders between
December 2008 and January 2009. Every effort was made to meet with Industry and
Consumer Advisory chairs, and organizations identified by the DAA.
D.
Interviews
In addition to focus groups a series of one-on-one personal and telephone interviews were
conducted with a number of relevant stakeholders and DAA staff. A standardized
interview instrument was designed to maximize data gathering.

2.3

Analysis, Assessment and Findings

All documents and data were reviewed under the rubric of the three areas of concern in
order to access the DAA’s level of organizational heath; Governance, Stakeholder
Management and Operational Performance. Working within the review framework,
findings were assessed against best practices. During this step, gaps in the data were
identified and confirmed with appropriate individuals.

2.4

Interim Report

A preliminary interim report was provided to the steering committee at the end of January
2009. This report was also made available to the Deputy Minister as well as to the TSSA
and the ESA in mid-February 2009.

2.5

Recommendations and Final Report

This final report of Phase One summarizes findings. This report contains a set of specific
recommendations that address real and potential issues and gaps in the areas of
governance, performance and stakeholder management. These recommendations are
informed by best practices, the application of sound management approaches, and by
input gathered from key staff and stakeholder feedback.
A final report of Phase One with appropriate appendices has been developed for the two
public safety DAAs: TSSA and ESA with attendant recommendations. The systemic
recommendations need to be seen as provisional, subject to synthesis and review once
the entire study is completed.

2.6

Aggregate Report

Phase Two, to be launched in March 2009, will address the six consumer protection
“DAAs”. Six individual reports on each of the other DAAs, will be completed to provide the
Ministry with a final aggregate report on the overall health of DAAs and key systemic
issues identified over the course of the full review.

2.7

The Regulatory System and the DAA Model

DAAs are not-for-profit corporate structures that derive their authority from government.
DAAs were granted their authority through Administrative Agreements with the now
MSBCS. Under this model, the Ministry retains overall accountability and control of the
2

Consumers Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006
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legislation and regulations and the DAA assumes the regulatory enforcement, financial
and legal responsibility for the day-to-day delivery of regulatory services.
3

DAAs regulate, impose standards and dictate the conduct of a vast array of industries . In
many cases, DAAs replace a function previously provided by the government. DAAs have
assumed financial and legal liability for day-to-day delivery and regulatory administration.
With representatives from each regulated industry, DAAs carry out daily functions that
promote public safety and consumer protection while regulating and monitoring business
practices within their respective industries.
The Ministry retains full responsibility and accountability for setting policy, ensuring
accountability and governance structures are in place, and demonstrating to the public that
public safety and consumer protection measures are in place and working effectively and
efficiently. In order to achieve this, the Minister has a number of formal and informal tools
that include: appointment of Directors to DAA Boards; requirement of Annual Reports,
Business Plans and audited financial statements; the right to order a number of
operational, legislative and regulatory reviews; and, control over legislation and
regulations.
When Ontario delegated the administration of several statutes to delegated administrative
authorities in 1997, it was achieved through the Safety and Consumer Statutes
Administration Act, 1996 (SCSAA). Prior to delegation, these regulatory services were
delivered by Ministry employees.
“DAAs are now responsible for the day-to-day administration of provincial licensing and
4
regulatory regimes in the following economic sectors:
 Motor vehicle dealers and salespersons (Ontario Motor Vehicle Industry Council);
 Real estate brokerages, salespersons and brokers (Real Estate Council of
Ontario);
 Travel retailers and wholesalers (Travel Industry Council of Ontario);
 Technical standards and safety, including elevating and amusement devices, fuels,
boilers and pressure vessels, and upholstered & stuffed articles (Technical
Standards and Safety Authority); and,
 Master electricians, electrical contractors and electrical safety standards (Electrical
Safety Authority).
The Ministry also oversees three other entities that are created under their own statutes –
Tarion Warranty Corporation (created in 1976 to provide warranty protection for new
homes), the Board of Funeral Services (created in 1914 to regulate the funeral industry)
and Vintners Quality Alliance Ontario (created in 2000 to regulate the standards for
production of VQA wine and to establish an appellation of origin system for wine in
Ontario).”
Since DAAs were initially established, standards and protocols for “managing”
relationships between governments and their quasi-non-governmental organizations have
developed, and continue to be refined.
3
4

Ibid.

Ministry of Small Business and Consumer Services, Request for Proposals For An expert consultant to review the
reporting, accountability and governance relationship of the Delegated Authorities (DAA), including two alternative service
providers, with the Ministry of Small Business and Consumer Services and the performance of the DAA model. October,
2008.
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3 Analytical Framework: Distinction Between Corporate
And Regulatory Governance
3.1.1

The Conceptual Underpinning of this Report

This report is directed to examining the efficacy of the DAA model as found in its current
expression in two organizations falling within the purview of the MSBCS. For this analysis
we have conceptualized governance as being comprised of two subsets: Corporate
Governance and Regulatory Governance. Excellence in one form of governance does not
translate into excellence in the other. Each is crucial in understanding the complex
accountability relationship between the DAA, the public, and the Minister. The distinction
between these two forms of governance is detailed below:

3.1.2

Corporate Governance

“Corporate governance is the political science of business. It is the theory and the practice
of activities concerned with the election and/or appointment of those who rule the
corporation and their planning and implementation of purpose, strategy, decisions, policies
and action programs. … It involves planning and controlling the purpose, strategy, and the
operations of the firm. And it involves accounting to the owners and the broader public for
5
authority and responsibility which has been delegated. ”
The Board is responsible for:
1. Strategic planning, mission, vision and values
2. Financial oversight
3. Oversight of management, including selection of CEO, supervision, and succession
planning
4. Risk identification and oversight
5. Stakeholder communication and accountability
6. Governance
7. Legal compliance
8. Quality:
o performance measurement and monitoring
o fulfillment of strategy
o oversight of management performance
o quality of services
o financial conditions
o external relations
o Board’s own effectiveness

3.1.3

Regulatory Governance

Regulatory governance deals with the extent to which a Regulator meets international best
standards in carrying out its activities as a Regulator. There are two facets to Regulatory
Governance:

5

David S. R. Leighton, Donald H. Thain. Making Boards Work, McGraw-Hill Ryerson, 1997, p.20.
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1. Board Oversight
Mechanisms and structures by which the Board exercises its oversight of DAAs as
Regulator.
2. Best Practices in Regulation (Regulatory Management)
Best practices in the seven functions of a regulator, namely: rulemaking,
communication of rules, monitoring, enforcement, adjudication, sanctions, and
evaluation.
As part of the review, the research team examined best practices in regulatory governance
in Canadian and other jurisdictions internationally. This literature review yielded some
useful analytical tools and practices.

11

4

Best Practices in Regulatory Governance

A review of best practices regarding regulatory governance forms the basis of evaluative
analysis. Our research highlights the key features of regulatory governance as well as
several corresponding best practices, the latter were applied against the two public safety
DAAs in an effort to ground our evaluation and overall assessment. Best practices have
been summarized into two categories, including:
 Board Oversight
 Regulatory Management, which comprises:
o Rule making
o Communication of rules
o Monitoring and Enforcement
o Sanctions
o Adjudication
o Evaluation

4.1

Best Practices in Regulatory Governance, Board Oversight

The British Columbia Safety Authority has a Regulatory Review Committee amongst its
four Board committees. This Committee assists the Board of Directors in advising
government on the legislation and regulations affecting safety services administered by the
6
Authority. The Committee’s mandate includes:
 Monitoring the stakeholder consultation processes and undertaking an annual
assessment, leading to recommendations for improvement and change
 Meeting with the Chairs of the Technical Committee
 Meeting with Ministry officials to discuss processes and priorities for regulatory
review
 Preparing an Annual Report on Regulations for the Board – the Regulatory Plan
 Approving the State of Safety Report
 Providing recommendations to the Board on policy issues related to regulation and
legislation
 Provision of annual report to the Board on the Safety Authority’s progress in
implementing regulatory change with regards to the Act including:
o Legislative and regulatory amendments introduced each year, by
technology
o Policy developments, including directives, safety orders and bulletins, by
type of technology utilized
o Regulatory issues for possible consideration through the Authority’s
consultation structure
The Board, then, has determined that it needs a purposive committee devoted to the
oversight of its approach to regulatory management.

6

British Columbia Safety Authority, 2007 Annual Report. Pages 22-23.
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4.2
4.2.1

Best Practices in Regulatory Management
A Systematic Checklist

The Organization for Economic Cooperation and Development (OECD) has been
examining trends in best practices for regulatory bodies for a considerable period of time.
It has developed a very useful checklist which meshes nicely with the concept of
7
Regulatory Governance. The checklist includes the following questions:








To what extent are capacities created that ensure consistent and coherent
application of principles of quality regulation?
Are the legal basis and the economic and social impacts of drafts of new
regulations reviewed? What performance measurements are being envisaged for
reviewing the economic and social impacts of new regulations?
To what extent are rules, regulatory institutions, and the regulatory management
process itself transparent, clear and predictable to users both inside and outside
the government?
Are there effective public consultation mechanisms and procedures including prior
notification open to regulated parties and other stakeholders, non-governmental
organizations, the private sector, advisory bodies, accreditation bodies, standardsdevelopment organizations and other governments?
How are alternatives to regulation assessed?
To what extent have measures been taken to assure compliance with and
enforcement of regulations?

This checklist list of questions is useful in our context to trigger a Board’s consideration of
how its Authority is delivering its core functions as a regulator.

4.3

Best Practices in Rule-Making

As a practical matter and a legal matter, the function of rulemaking is divided between a
DAA and the Government. Generally, it is the DAA that identifies the need for a regulation
or a change in regulation and initiates a regulatory proposal that may vary in detail that is
transmitted to the government. There are times when the government ministry responsible
for the safety agency may initiate of its own accord specific regulations or legislation. It is
only the Government that may present regulations to the Lieutenant Government in
Council by the responsible Minister who will have taken advice from his officials on the
matter. Best practices on the development of regulations are of interest to both the DAAs
and the Ministry since failure of either to follow best practice may have a negative effect on
their ability to choose the most effective regulatory instrument, achieve maximum
compliance or reach ultimate objectives.
The table below details a brief description of the three best practices in rule-making:

7

APEC-OECD Integrated Checklist on Regulatory Reform – A Policy Instrument for Regulatory Quality, Competition Policy
and Market Openness. THE APEC-OECD CO-OPERATIVE INITIATIVE ON REGULATORY REFORM is a Joint Activity of
the OECD Regulatory Reform Programme (Directorate for Public Governance and Territorial Development) and the APEC
Competition Policy and Deregulation Group (CPDG) convened by the Federal Competition Commission of Mexico.
http://www.oecd.org/dataoecd/41/9/34989455.pdf , pages 12 and 18.

13

Best Practices In Rule-Making
8
Regulatory Impact Analysis (RIA)

9

Consultation Policy

Regulatory Plan

10

Description
 Clear statement of problem
 Justification for government action
o evidence
o proportional cost-benefit
o detailed review of options
considered
 Legal basis for regulatory intervention
 Implementation plan
 Evaluation plan
 Distribution impacts, across all sectors
including small business
 Consultation – have all interested parties
been consulted
 Interjurisdiction studies re: standards and
regulations
 Implementation strategy
 Use of RIA as a part of iterative process
 Application of proportionality rule- degree
of analysis to be correlated with complexity
and cost of proposed regulation
 Development of a Code of Practice on
Consultation by Government to be
complied by regulatory body
 Use of RIA in early stages of consultation
 Provision of feedback and stakeholder
reaction in the finalized RIA
Public filing of planned regulatory changes
 Description of issue
 Consultation opportunities
 Expected timetable
 Contact
 Date last regulation/policy modified

The RIA, as an instrument, is a methodology to direct a process of asking the right
questions in a structured format to support a wider and more transparent policy debate,
and systematically and consistently examining potential impacts arising from governmental
action or non-action.
An important article was written regarding current trends in regulatory impact analysis and
11
the concomitant challenges in mainstreaming RIA into policy-making. Jacobs suggests
that as RIA’s have become de rigeur requirements in the European Community, Australia,
Canada and the United States, a number of trends have become evident: quality
improvements are u-shaped. In the early years, the take-up of RIAs is limited but is
supervised by a small cadre of experts. As the RIA instrument becomes embedded in
decision-making, it is carried out by larger and larger numbers of people with fewer skills.
8
9

See Appendix D
See Appendix E

10
11

See Appendix F
Scott Jacobs, article on current trends in research analysis, policyresearch.gc.ca/page.asp?pagenm=pub_wp.
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The take home lesson is the need for a critical mass of training, incentive and quality
controls institutionalized into the machinery of government.
Put another way, if governments wish to see the improved utilization of the RIA instrument
they need to ensure appropriate investment in both the oversight and analytical functions
to ensure that senior staff is conversant with the methodologies. The Canadian
experience seems to suggest that “smart” use of RIAs would entail strong adherence to
the proportionality principle: that low-impact proposals not be subject to overly complex
process requirements, and that it is key that more significant proposals require greater
analysis and oversight. The OECD has referenced in a number of its citations the need for
a culture shift in both the regulator’s approach to analysis and in the overseer.
Arising out of the commitment to RIA analysis is (1) the need to target and refine the scope
of each RIA to ensure that the RIA and its attendant processes are proportionate to the
issue being examined (2) the requirement that consultation is open and engaged at the
onset of each review, and (3) that the consultation/analysis process might need to be
iterative depending on the issue.

4.3.1

Best Practices in Communication of Rules

A good regulatory system allows for ongoing communication, dialogue and interaction
between the regulator and the regulatee. This is in addition to consultation about
regulatory change. There is a particular obligation for the regulator to ensure that the
regulatee has easy access to the law and is provided with whatever information is
necessary to understand the requirements of the law. This may take the form of ensuring
that the legal rules are easily accessible on websites, that guidelines and pamphlets are
prepared for wide distribution, that regulatory personnel (especially inspectors who have
front-line access to regulatees) are trained and accessible to provide guidance on
regulatory responsibilities and compliance, and that (if appropriate) training sessions or
other educational tools are available.

4.3.2

Best Practice in Monitoring and Enforcement

Three major components of an effective approach to monitoring and enforcement are:
 Risk management approach
 Compliance policy
 Implementation Strategy
4.3.2.1 Risk Management
The most important characteristic of effective enforcement practices is the emphasis on
risk management. Generally, inspection efforts should focus on high-risk situations or
firms at risk of non-compliance. Nonetheless, more compliant firms should not be
completely assured that they will never be inspected—a bit of uncertainty can inspire
compliance efforts. Failure to deal with compliant firms, (including offering encouragement
and even rewards), can lead to a lessening of interest in maintaining compliance as efforts
to maintain compliance slip and indifference to the requirements of the law becomes
endemic in an industry.
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Several jurisdictions have been examining the practices and effectiveness of regulatory
12
enforcement personnel. The Hampton Committee in the UK is one example and the UK
Better Regulation Task Force examined enforcement-related issues on several occasions.
13
The UK has established an Enforcement Concordat, which has been signed by
regulatory enforcement bodies across the country. The Concordat includes provisions
dealing with Principles of Good Enforcement. Appendix G highlights key principles of
good enforcement, namely standards, openness, helpfulness, treatment of complaints,
proportionality, and consistency.
The UK Government encourages monitoring, including third party monitoring and business
and consumer surveys, to determine levels of compliance with the Concordat.
Performance indicators must be established to make this meaningful. In response to the
Hampton Report dealing with enforcement and inspection, the UK Government developed
the Regulators’ Compliance Code based on the so-called “Hampton Principles” which are
included in Appendix D.
Compliance with the Code by regulators will be reviewed by the Better Regulation
Commission (the independent successor to the Better Regulation Task Force), a central
agency dedicated to oversight of enterprise wide approaches to regulation.
4.3.2.2 Compliance Policy
The creation of a Compliance (or Enforcement) Policy is another recommended practice.
The concept of Compliance Policies evolved from the understanding that regulators need
to develop a strategic approach to achieving compliance and should be transparent about
their compliance orientation. It was also based on the understanding that compliance will
be enhanced if regulated parties perceive the regulatory system and its enforcement as
fair and characterized by an appropriate mixture of even-handedness and flexibility. The
objective was to require a public statement of the regulator’s philosophy of compliance and
enforcement and intent. Discretion and flexibility were recognized as valuable (even
necessary), but they should be guided by commonly applied criteria and consistency.
The Australian Law Reform Commission noted that:
Publicly available enforcement policies can facilitate consistency in choice of enforcement
response and assist in keeping regulators accountable for their decisions to pursue
penalties and quasi-penalties. By documenting a regulator’s enforcement objectives,
philosophy and approach, enforcement policies can also guide a regulator’s staff when
making enforcement decisions. Furthermore, publicly available guidelines can promote
14
deterrence by guiding the regulated community in complying with predictable standards.
All federal regulatory programmes in Canada are required to develop a Compliance Policy.
15
Examples can be found on websites of federal departments and agencies. A Compliance
12
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Philip Hampton, “Reducing Administrative Burden: effective enforcement and inspection,” HM Treasury, March 2005.
“Enforcement Concordat: Good Practice Guide for England and Wales”; http://www.dti.gov.uk/files/file10150.pdf
Report 95, Chapter 10, “Regulators’ Enforcement Policies.”

For example: Canadian Environmental Protection Act, 1999, Enforcement and Compliance Policy,
www.ec.gc.ca/CEPARegistry/documents/policies/candepolicy/toc.cfm; Competition Act, Compliance Continuum,
www.competition.ic.gc.ca/epic/internet/incb-bc.nsf/en/ct01768e.html; Railway Safety Act, Compliance Manual,
www.tc.gc.ca/railway/Compliance_Manual/Compliance_Policy.htm; Motor Vehicle Transport Act, Guidelines on Enforcement
and Compliance Policy, www.tc.gc.ca/roadsafety/tp/tp12957/menu.htm; Workplace Hazardous Materials Information Act,
National Compliance Policy for the Workplace Hazardous Materials Information System, www.hc-sc.gc.ca/hecs-
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Policy is intended to be a public document that informs the public—regulated parties and
other citizens—of how a regulator intends to go about its business. It links the different
elements and processes of the system and bridges the gap between statutory policy and
operational procedures. It sets out the legislative tools available to the regulator (e.g.,
education, routine inspections or monitoring, investigations of suspected infractions,
warnings, tickets, administrative penalties, compliance orders, adverse publicity, and
prosecutions) and how and when they would be used. It also sets out the compliance
philosophy and orientation that will guide the regulator (e.g., detection and punishment or
cooperative).
The public statement of compliance philosophy and criteria for enforcement responses
should, in themselves, contribute to transparency and accountability. Not all enforcementrelated information is, or should be, public with respect to the implementation of
Compliance Policies. Nonetheless, the Policies are statements of accountability for the
use of the government’s coercive powers of regulation. Generally, the public Compliance
Policy is mirrored by a confidential inspection manual that governs the behaviour of
inspectors.
4.3.2.3 Planning for Implementation
An additional “best practice” is reflected in the Canadian Federal Government’s
requirement in its Cabinet Directive on Streamlining Regulation. This requires that
enforcement and compliance should receive early consideration at the time a rule is being
developed so that operationally an enforcement regime can be effective and be
established quickly. The Federal RIAs require information on planning for implementation.
Departments and agencies are responsible for putting in place the processes to implement
regulatory programs and to manage human and financial resources effectively, including:
 publishing service standards, including timelines for approval processes set out in
regulations, setting transparent program objectives, and identifying requirements
for approval processes;
 taking advantage of opportunities for implementation and delivery coordination with
other departments and agencies, and with other governments in Canada that are
regulating in the same sector;
 planning for the necessary human and financial resources that the recommended
option would require, including compliance and enforcement activities; and
 ensuring that those charged with carrying out regulatory responsibilities have the
necessary resources, skills, and abilities.

4.3.3

Best Practices in Sanctions
16

A recent UK Review of Regulatory Sentencing identified six principles that should
17
underlie regulatory penalties.


A sanction should aim to change the behaviour of the offender. This means that a
sanction is not focused solely on punishment but should also ensure that the
offender changes its behaviour and moves back into compliance.

sesc/whmis/compliance_policy_part8.htm; Compliance and Enforcement Policy-Health Protection and Food Branch,
www.hc-sc.gc.cahpfb-dgpsa/inspectorate/compliance-enf-policy/tc-e.html
16

“Regulatory Justice: Making Sanctions Effective,” (Macrory Report)
http://www.cabinetoffice.gov.uk/regulation/documents/pdf/macrory_penalties.pdf
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Macrory Report, ibid, pp 31-31.
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A sanction should aim to eliminate any financial gain or benefit from noncompliance.
A sanction should be responsive and consider what is appropriate for the particular
offender and the regulatory issue, which can include punishment and the public
stigma that should be associated with a criminal sanction….Ultimately the regulator
is obliged to uphold the public interest and maintain a credible enforcement and
sanctioning regime….The regulator should also consider the needs of victims and
the public when determining what enforcement action is necessary.
A sanction should be proportionate to the nature of the offence and the harm
caused.
A sanction should aim to restore the harm caused by regulatory non-compliance,
where appropriate. This principle encompasses the needs of victims as well as
ensuring that business offenders take responsibility for their actions and its
consequences.
A sanction should aim to deter future non-compliance. Sanctions should signal to
others within the regulated community that non-compliance will not be tolerated
and that there will be consequences.

The Macrory Consultation Document also examined different forms of sanctions which are
available for review in Appendix G.

4.3.4

Best Practices in Adjudication

Complaint handling will be considered under adjudication. Depending on the issue, full
fledged adjudication may not be required if initial complaints are handled appropriately. A
complaint by a consumer against a regulatee may or may not involve noncompliant
behaviour by the regulatee or, even if it does, some remedy that deals with the consumer’s
problem may be necessary and may be best left in the hands of the regulatee after
discussion and agreement. In other cases, there may be a complaint by either a member
of the public or a regulatee against the regulator and that should also be handled
according to agreed upon protocols.
There are now a number of good practice models for complaint handling available. The
ISO has issued two standards, ISO 10002 dealing with an organization’s own complaint
handling process and ISO 10003 for organizations that need a third-party process to
resolve customer disputes that are not resolved by their own complaints-handling process.
ISO 10002 has eight clauses. The first three are scope, normative reference, and terms
and definitions (18) The other five are:
1. Guiding principles: The general notions upon which the processes for
handling complaints should be built. They include:
 Visibility,
 accessibility,
 responsiveness, objectivity,
 free-of-charge to complainants,
 confidentiality,
 customer-focused approach, and
 accountability.
2. Complaints-handling framework: An explanation of why organizations
should commit to effective complaints handling, and the associated
responsibilities and authority. It also describes considerations for
developing a complaints-handling policy.
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3. Planning and design: A description of how an organization can plan and
design an effective complaints handling process.
4. Operation of the complaints handling process: Guidance for operating the
process, from receiving a complaint through closing the issue after
completion.
5. Maintenance and improvement: Guidance on gathering and using
complaints data, monitoring performance of the complaints handling
process, auditing the process to ensure it meets the organization's
requirements and continually improving it.
The UK and Australia had similar domestic standards that are being replaced by the
international ISO standards.
Governments have set their own requirements on the handling of complaints. In British
18
Columbia, the Ministry of the Attorney General has established some basic principles for
a complaint handling system:
 Fairness– People using the system must be and perceive themselves to be treated
fairly.
 Accountability– The system must provide quality outcomes and be accountable to
statutory authority.
 Options– The dispute resolution system must retain the availability of and access
to existing adjudicative process while offering alternative approaches to resolving
disputes.
 Law– Processes and outcomes must be consistent with the law as articulated by
the courts or as set out in legislation.
 Public Interest– The system must be able to deal with any public interest aspect of
disputes.
 Public Confidence– The system must have the support of those who use it
Adjudication of rights or duties (including adjudication that may lead to sanctions) must be
fair and comply with the rules of natural justice. The basic requirements of natural justice
are that the adjudicator is unbiased and acting in good faith; that the party has an
opportunity to hear the case against him and that he have an opportunity to present his
19
views. Overall, justice should be seen to be done, in addition to actually being done.
The precise procedural content of the requirement for natural justice depends to some
degree on the situation—a full-fledged oral hearing with full rights of cross-examination,
etc., would be appropriate for a case where the consequences were serious, such as loss
of a licence to operate, or deportation. A less formalized structure may be appropriate
where the consequences were less, e.g., a small fine. Parties should be give adequate
notice of a hearing, including information about what the subject matter of the hearing is.
Parties may have representatives or counsel. Generally, the adjudicator should have rules
of procedure. Although the formal rules of evidence need not be followed, evidence
should be relevant, reliable and logically valid. Parties should have access to all
documents that the adjudicator will use in making his or her decision. Parties must have
an opportunity to state their case. Although cross-examination is not a right in all cases,

18

Ministry of the Attorney General, Reaching Resolution: A Guide to Designing Public Sector Dispute Resolution Systems,
June 2003. Other examples include, Alaska Ombudsman, Devising a Government Complaint System,
http://www.state.ak.us/ombud/complsys.htm
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Interestingly enough, this is close to what people require to consider a procedure as being “fair” and where lack of a fair
process will reduce respect for not only the unfair institution, but also for government and laws generally. Tom Tyler, Why
People Obey the Law, (2006), Princeton University Press.
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generally it should be allowed and parties must have an adequate opportunity to do so,
especially to test evidence that is prejudicial to their case.
The existence of a right to appeal should not be seen as an excuse to reduce a party’s
rights to a fair hearing at first instance.

4.3.5

Best Practices in Evaluation

Evaluation—of legislation, programs, compliance, outcomes—is a key element in
maintaining a modern and effective regulatory structure. Federally in Canada, major
regulatory legislation, such as the Canadian Environmental Protection Act, 1999, is likely
to include a provision calling for a review by Parliament after a set number of years, often
five. Regulatory plans may require not only information about future regulatory action, but
also require a schedule of planned evaluations. Planning ahead for evaluation at the time
of program or legislative design ensures that appropriate data collection is built in to the
program from the start—after-the-fact data collection may be impossible or, if possible, is
usually expensive. Many RIA policies require that evaluation plans be included with the
decision information about regulation presented to Ministers.

4.3.6

Best Practices in Tabling of Regulatory Plans

The Canadian Federal Cabinet Directive on Streamlining Regulation requires that
departments and agencies develop regulatory plans and priorities for the coming year(s);
and report publicly on plans, priorities, performance, and regulatory review in accordance
with Treasury Board guidelines. Regulatory plans can also be found in the US Federal
Register. These or similar requirements have been in place for twenty-five years.
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Summary of Findings
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1

Summary of Findings

It has been approximately twelve years since the concept of the Delegated
Administrative Authority (DAA) was introduced in Ontario. During this period, two public
safety organizations, the Electrical Safety Authority (ESA) and the Technical Standards
and Safety Authority (TSSA), as well as four others have been established.
In the case of the two public safety organizations, the subject of this report, it is clear that
they have evolved and matured over time while experiencing an expansion in both the
scope of services provided and the ambit of matters regulated. The TSSA and ESA,
once having established financial ability, have shifted their operational focus from one of
enforcement to another based on root cause analysis, encompassing prevention and
education, all in aid of achieving their public safety vision, mission and mandate.

Even though it appears that the DAA model has performed relatively well in Ontario, it is
prudent to consider whether the governance and accountability / oversight framework, a
key component of the DAA model, needs to be amended or enhanced in light of
international best practices. It has been approximately eight years since the last formal
review of the DAA model, making this review both timely and consistent with continuous
improvement objectives.
The conceptual framework for the two public safety DAAs’ analysis includes the following
elements:
1. A differentiation between corporate and regulatory governance
2. A distinction between the information requirements for issue management and
oversight.
3. The application of best practices

1.1 General Observations – Accomplishments and Relative
Strengths
Based on our review of the two public safety authorities, the DAA model has served
Ontario well. With a primary focus on public safety, both organizations continue to
undertake activities that serve to enhance the level of public safety in the sectors in
which they regulate, whether through service enhancements or ongoing investments in
prevention and education. When examined, many of the critiques leveled towards DAA
model are in fact critiques of specific operational components of the organizations, and
not of the model per se.
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Over this same time period, both organizations have demonstrated positive public safety
results in the sectors in which they regulate, as measured by:
 Public safety outcomes such as the relative decrease in the number of incidents;
injuries and fatalities;
 Innovative approaches to public safety through targeted education and
awareness programs aimed at influencing user behavior;
 Continued efforts to strengthen performance and public safety outcome
measures;
 Application of risk based frameworks to guide organizational focus and efforts;
and
 The increase of inspection capacity to carry out core regulatory functions.

Elaine Todres and Associates - DAA Review Phase One

The Administrative Agreement between the DAAs and the Ministry is at the center of the
existing governance structure between these organizations. On balance the
Administrative Agreement is an excellent framework that establishes the fundamental
parameters between a DAA and the Ministry in terms of authority, scope of services,
responsibilities, and reporting. Oversight is a key element of the Administrative
Agreement, in that it sets out boundaries of the oversight role that the Ministry performs.
In our view, both the Ministry and safety authorities take the oversight function very
seriously and continue to make efforts to improve relationships, which is fundamental in
making the model and the agreement work for both parties and for the public.
In our assessment, these agreements serve the DAA model well, with the key elements
of the agreement meeting many best identified practices. However there is a need to
recalibrate certain sections of the agreement. For example, there is a need to reinstate
government’s role as “primary policy maker”, which must be maintained by government
in the delegation of operational responsibilities to other organizational entities, whether
private or non-government organizations. There are some matters that ought not to be
negotiable in the Administrative Agreement, to ensure that the government interests and
public accountability are maintained.
The DAA Model construct, as applied in Ontario has produced many positive
achievements:
 Positive public safety
 Financial stability
 Expansion of industry and consumer advisory infrastructure
 Increased and ongoing investments in a number of operational areas including:
major enterprise information technology systems; education and prevention
programs; risk-based decision models; customer service and the inspection
function.
 Provision of support to other sectors and other jurisdictions, both in terms of
sharing of regulatory practices and in services as well.
 Innovative approaches to performance management and risk-based decision
making practices.
 Development of an ongoing focus on metrics that provide a balanced view of
business and public safety performance.

1.2

General Observations – Areas for Improvement

The review has identified a number of areas that, if addressed, will serve to strengthen
the efficacy of the DAA model. The two public safety agencies are excelling in corporate
governance. Areas for improvement have been identified in light of evolving
international best practices in regulatory governance. Jurisdictions have been seized
with managing societal regulatory, safety and economic concerns by developing a
number of regulatory and accountability practices and policies that are directed at
assisting governments in managing the costs and benefits of regulation. Both safety
authorities are undertaking activities that correspond to the matters cited below, but
there remains the opportunity to further enhance and in some cases institutionalize
better practices in an effort to improve the DAA model itself.
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Key areas for improvement include the following:
A. Strengthening board oversight focus on regulatory governance
B. Strengthening the existing consultation processes to ensure full stakeholder
participation, thus meeting both oversight requirements in rule-making and
addressing shareholder concerns.
C. Examining the application of best practices in formalized Regulatory Plans,
Regulatory Impact Analysis that meets analytical and process best practices,
and regulatory policy.
D. Increasing transparency and access to the complaints escalation handling
process.
E. Supporting the evolving accountability relationship between the DAAs and the
Ministry with corporate cultures that are open, transparent and mutually
reinforcing.

Systemic Recommendations

Based on our assessment of both public safety authorities, several recommendations
emerge that collectively address identified areas of improvement and continue to build
on the strength of the DAA model. The recommendations listed below have been
informed by best practices and apply to both public safety authorities. Specific DAA
recommendations are presented in the summary reports for each public safety authority
respectfully.

2.1
2.1.1

System Considerations
Policy Primacy

It is recommended that the Ministry develop the following policies in support of its role as
"policy maker" and to bring clarity in the following areas that will strengthen regulatory
governance:











Regulatory Impact Analysis (RIA) and its constituent elements (e.g. clarification
of issue, demonstration of options analysis, economic and distributional impacts
including small business, implementation plan, evaluation plan, consultation
approach and results)
RIA as well as principles for use in consultation processes based on the principle
of proportionality, i.e. that more extensive consultation is required for more
complex issues being considered
Regulatory Plan and its constituent elements, and filing requirements
Annual filing with Minister
Public posting
Consultation Framework Strategy
Information disclosure, e.g. consideration of such matters as Strategic Plans,
senior executive salary disclosure, compliance policy
Policy framework for information requirements to satisfy the oversight function
Consideration of requirement for mandatory Regulatory Affairs Committee of the
Boards of DAAs
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2.1.2

Accountability Tools

In light of best practices, it is recommended that the Ministry strengthen its accountability
framework as follows:
 Use of 49% rule for Ministerial appointments on an as required basis
 Orientation of Ministerial appointees on matters regarding public and consumer
interest
 Amendments to the Administrative Agreements as follows:
Inclusion of Ministry requirements for RIA, Regulatory Plan, compliance with
Consultation Framework, posting of policies such as compliance, other public
disclosure requirements, information /data requirements for oversight, issue
management protocols and crisis management protocols
 Consideration of requirement for mandatory Regulatory Affairs Committee of the
Board
 Use of annual letter by Minister to each DAA to convey:
• Government priorities
• Ministry priorities
• Public safety principles and broader public policy objectives
• Mandatory five year third party review
• Potential use of external ombudsman specifically related to DAAs to
support the complaints process across all DAAs
• DAA scorecard presented by the Ministry to the public annually

2.1.3

Stakeholder Engagement

The following recommendations aim to strengthen stakeholder engagement and
relationship management activities:
 Establishment of a network of consumer representatives across the DAAs for
training and educational purposes
 Consideration of funds made available to consumer advisory councils to support
appropriate research that would not otherwise be conducted by the DAA to
support consumer input
 Inclusion of the small business perspective within the DAA consultation
processes, and built into RIA analysis
 Strengthen Board linkages with the stakeholder advisory structures
 Tighten linkages between Regulatory Risk Reduction Groups, or task forces with
the Industry Councils
 Consider the development of broader community consultation processes with
support from respective consumer councils to engage the public in necessary
public debate about public safety
 DAAs to provide agendas for all advisory and consumer council meetings to
liaison staff in advance of meetings to permit Ministry attendance where
warranted

2.1.4

Cross-DAA Cooperation

Although different in terms of sectors being regulated, the two safety authorities share
many common interests that might be served by greater collaboration and cooperation.
Some mechanisms include:
 Continued usage of Minister's Quarterly Meetings with all Chairs and CEOs.
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2.2

Consideration by DAAs of opportunities to:
o Provide a single, public safety portal or point of contact
o Apply a common approach to managing risk
o Work jointly on performance metrics
o Share back office functions
o Leverage advertising and public education budgets
o Share data and business intelligence

Ministry of Small Business and Consumer Services

The Ministry plays a key role in assuring the overall health of the DAA model and that
proper oversight functions are diligently applied to ensure a high level of public trust and
confidence. As such, there are several recommendations to assist the Ministry in
meeting its policy primacy role and executing its oversight functions.
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All Regulatory Plans from DAAs should be reviewed by the Deputy Minister on an
annual basis in order to establish a Ministry-wide cycle-based approach to
regulatory reform to be presented to the Minister.
Expand policy scope of the Ministry beyond its current regulatory focus.
Increase staff complement in the Policy and Sector Liaison Branches to better
reflect their oversight responsibilities and provide requisite capacity to develop
desired policy products.
Review information requirements to create the Minister's DAA Scorecard.
Consider organizational redesign of the Ministry to ensure separation of oversight
from issue management and strategic coherence in the policy capacity of the
Ministry.
Recalibration of regulatory requirements may require a change of management
strategy to assist Ministry staff, and the DAA staff who work closely with the
Ministry in the next phase in the evolution of the DAA models.
Ministry to assume leadership in orienting and educating central agencies and
other primarily regulatory Ministries about the role, function and efficiency of the
DAA model.
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TSSA

3

The TSSA

Until 1996, the regulation of a variety of public safety fields was undertaken directly, by
the then Ontario Ministry of Consumer and Commercial Relations, Technical Standards
Division. After the TSSA was established as a not-for-profit corporation in 1996, the
Ontario Government delegated to it the authority and responsibility for day-to-day
regulatory administration in four key sectors: boilers and pressure vessels and their
associated Operating Engineers; amusement and elevating devices (elevators,
escalators, ski lifts, roller coasters); hydrocarbon fuels (transportation, storage and
distribution, utilization); and, upholstered and stuffed articles. The TSSA then signed an
Administrative Agreement in 1997 with the then Ministry of Consumer and Commercial
Relations that outlined the basis for the arrangement between the two entities.

3.1
3.1.1

Key Participants
The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables DAAs to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory
change requires the Lieutenant Governor’s assent, acting on and with the advice of the
Executive Council, or Cabinet.

3.1.2

Ministry of Small Business and Consumer Services

The Government, through the Ministry, retains overall accountability and control of the
regulating legislation and ensuing regulations. It has a number of tools at its disposal,
most of which are set out in the Administrative Agreements that are negotiated between
TSSA and the Ministry.
Under this DAA model, the Ministry retains two key functional responsibilities:
1. Statutory/Regulatory primacy - Any changes to the statutes or regulations related
to public safety issues managed by the TSSA can only be delivered by the
Ministry
2. Policy primacy - The Ministry is the senior partner in jointly developing policy
recommendations for and with the TSSA
Two key interactional foci within the Ministry are:
1. Sector Liaison Branch
2. Policy Branch
In addition to these key responsibilities, the Ministry:
 Is accountable to the legislature

1

TSSA Website: http://www.tssa.org/alternate/service.asp.
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The TSSA enforces Ontario’s regulatory regime in these four diverse public safety fields,
and in carrying out its safety mandate, undertakes: inspections of facilities and
procedures, investigations and prosecutions, training and certification, design reviews of
new equipment and facilities, optional training and assessment programs, and public
1
education and consumer information programs.
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3.1.3

Delegates administrative responsibilities to DAAs, and, with the consent of the
Cabinet and the LGIC, can revoke designations if and when required
Negotiates administrative agreements with DAAs
Appoints a minority of members to each DAA’s Board of Directors
Approves rules regarding Board composition, fee setting processes, conflict of
interest, and access and privacy
Monitors DAA performance to ensure that the public interest is protected by
2
reviewing Annual Reports, Business Plans, and Performance Measures.

Technical Standards and Safety Authority

Under this model, the TSSA assumes responsibility for delivery of regulatory
enforcement, as well as full financial and legal responsibility for delivering the various
regulatory services. The TSSA is responsible for all day-to-day decision-making and
management of the regulatory services including licensing and registration, enforcement,
inspections, investigations, discipline, prosecution, and consumer complaints.
In order to manage these tasks, the TSSA elects Directors and Board Chair, manages
risk and liability, manages financial and operational issues, sets fees (in accordance with
the Ministry approval process), and establishes advisory councils to receive input and
feedback from industry and consumer groups. The TSSA is also responsible for
producing data accountability metrics and processes that are detailed in each
Administrative Agreement.
The TSSA operates as a not-for-profit corporation governed by a 13-member Board of
Directors, which is it self responsible for electing a number of the Directors (others are
appointed by the Minister). It has a Consumers’ Advisory Council and a number of
industry advisory councils that provide operational feedback and input with respect to
regulation. It has a number of Risk Reduction Groups (RRGs) that are used to
investigate issues and technical matters in depth and to provide feedback to the
Management of the organization, and ultimately the Board.

2

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division,
Ministry of Small Business and Consumer Services, December 2008, slide 4.
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Figure 1 - TSSA Organizational Structure:
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3.2

The Legal Framework

TSSA operates under three legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent
financial audits of financial statements; election processes for Board of Directors)
 Subject to specific legislative framework of the Safety and Consumer Statutes
Administration Act, 1996
 Subject to the regulatory framework established by relevant sector-specific
4
legislation.
“Legislative authority for the DAA Model is derived primarily from the Safety and
Consumer Statutes Administration Act, 1996. This Act stipulates that delegation may
not occur until the Minister and DAA have entered into an Administrative Agreement.
The Act also requires that each year the Minister table the Annual Report of each DAA in
the Legislature, to ensure public transparency and accountability. The Act gives the
DAAs authority to set fees and administrative penalties, and provides the legal authority
to delegate, by regulation, the day-to-day administration of government statutes to not5
for-profit corporations (the DAAs).” The legislation also enables the Minister to appoint
up to 49% of the members of the Board of Directors.
“The Administrative Agreement is supplementary to the regulatory framework, and is
signed by the Minister and the TSSA. It provides a general statement of the relationship
between the Ministry and the TSSA, and describes the organization and any terms and
conditions associated with the designation of the organization, such as Board
3
4

Position Titles taken from TSSA Organizational Structure, December 2008.

“DAA Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Protection Services Division,
Ministry of Small Business and Consumer Services, December 2008. Slide 8.
5

Ibid. Slide 5.
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representation, termination, delegated responsibilities, services and programs, and
details of a fee-setting process. This document also lays out reporting arrangements
between the Minister and the DAA related to business planning, annual reports, and any
other form of reporting or communications. The Agreement also requires that the DAA
maintain insurance against liability arising from carrying out its delegated
6
responsibilities.”
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3.3

The Evolution of the TSSA

The Technical Standards and Safety Authority (TSSA) was created in 1996. On May 5th,
1997, the TSSA began operation as the delegated authority responsible for
administering seven distinct Ontario public safety statutes:
•
Amusement Devices Act
•
Boilers and Pressure Vessels Act
•
Elevating Devices Act
•
Energy Act
•
Gasoline Handling Act
•
Operating Engineers Act
•
Upholstered and Stuffed Articles Act
These were eventually replaced in October 2000 by a consolidating statute, the
Technical Standards and Safety Act. Today, the TSSA is accountable to the Minister of
Small Business and Consumer Services, who is supported by his Ministry officials in
meeting his responsibilities.
Currently, the TSSA has 330 employees across Ontario. TSSA is governed by a 13member board of directors, five of whom are appointed by the Minister of Small
Business and Consumer Services (the Minister has advised that he will be appointing a
7
sixth director by September 2009). The others are elected by the members of the
TSSA, who are the members of the Board of Directors. The TSSA is self-funded, and
8
derives its funding by charging fees for its services.
The TSSA has evolved, from a regulatory Division within the then Ministry of Consumer
and Commercial Relations in 1996, to a not-for-profit authority with responsibility for
carrying out administrative and regulatory functions on behalf of the Ontario
Government. What follows is a brief history of the evolution of the TSSA.

3.4

Operational Focus

When it was first established, the TSSA focused its efforts on eliminating a backlog of
inspections. Strategically, the organization has now shifted its focus to risk management
and strategy, and has developed and is implementing a new risk-informed decisionmaking (RIDM) process throughout the organization to assist with strategic resource
allocation and risk assessment. TSSA is undertaking continuous improvement, business
process reviews, enhancements to public education initiatives, development of new
investigation protocols with the Ministry of Labour, and enhancing customer service.
6
7

Ibid. Slide 5.

The Minister of Small Business and Consumer Services recently exercised his right to expand his appointments from
25% of Board membership to 49%, in December 2008.
8

TSSA Website - http://www.tssa.org/corporate/about/corporateAbout01.asp
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Since its inception, operating during periods when much of the Ontario government’s
inspectorate continued to be reduced by cutbacks, TSSA has built up its workforce,
including a 67 percent increase in inspectors (from 101 in 1997 to 169 in 2008). Most
importantly, since 1997, TSSA reports that serious injuries and fatalities in the sectors
regulated by the TSSA have declined by approximately 60 percent compared to the final
9
year in which these same sectors were regulated directly by the government of Ontario.

3.5

Concomitant Shift in Culture

3.6

Corporate Governance

Originally designed to accommodate its many and varied stakeholders, the stakeholderbased board moved to a competency-based board, with fewer members, fewer but more
specialized committees, and processes that have reflected its commitment to corporate
governance. Ministerial appointments have changed over the years, with the most
recent development, a move to 49 percent of the Board, occurring in December 2008.
Board accountability has undergone continuous improvements, with the development of
a Board Charter and Board-specific Code of Conduct, peer reviews and assessments,
and annual governance reviews.

3.7

Stakeholder Management

TSSA has demonstrated a commitment to continuous improvement in its relationships
with industry and consumer councils and has expanded the number of advisory councils
to accommodate changing expectations and needs of the public, the Ministry, and the
TSSA itself. Councils have membership matrices to reflect appropriate interests or
expertise, regular evaluations, and report to the CEO with copies of their reports
submitted to the Governance and Human Resources Committee of the Board annually.

9

Waves of Change at TSSA: Implementing the DAA Model in the Public Policy Context, January 20, 2009, page 1.
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From the outset, the TSSA as a whole has been focused on safety and excellence in
enforcing regulations. What has evolved, however, is a secondary focus on prevention
and the use of public awareness and education to accomplish this. This reflects a more
sophisticated approach to the causation of many accidents and injuries. Culturally,
today, the TSSA is in transition. A change management exercise is in its fourth year, as
the TSSA attempts to complete the transition to a new culture. This cultural shift is one
of the key deliverables for the CEO.

4
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4.1

Corporate Governance at the TSSA
The Structure and Functioning of the TSSA Board

TSSA is a not-for-profit corporation without share capital. The Directors of the Board are
the Members of the corporation and are deemed to become Members upon their
election to the Board. The Board is comprised of 13 members. In September 2008, the
TSSA agreed with the Minister’s request to revise the composition of the Board so that
up to 49% are ministerial appointees. This meant three additional ministerial
appointees. This composition, which is anticipated to be fully implemented by fall 2009
will provide for six Directors appointed by the Minister of Small Business and Consumer
Services, and six nominated and elected by the Members, i.e., the Directors themselves.
The thirteenth director, the President and Chief Executive Officer, is ex offico. Directors
not appointed by the Minister may be removed by a special resolution of the Members.
10
Under the Administrative Agreement, the Minister must “review and approve” any
change in the Board’s composition and election procedures.
The mandate of the Board as envisioned in the TSSA Board Charter, is that the “Board
is responsible for stewardship, including oversight of the organization and taking a
leadership role in the development of the organization’s strategic direction. More
specifically, the Board’s mandate includes:
 regularly reviewing with management the strategic environment, the emergence
of new risks and opportunities and the implications for TSSA’s strategic direction;
 approving strategic plans that take into account TSSA’s major risks and
opportunities and overseeing the management of those risks;
 appointing, coaching, monitoring and assessing the performance of the Chief
Executive Officer (CEO);
 charging the CEO of the organization with the general management and direction
of the business and affairs of the organization;
 overseeing the appointment, training, monitoring and succession planning for
senior management;
 monitoring external communications, including public disclosures, of the
organization;
 monitoring the integrity of the organization’s internal control and management
information systems; and
 approving the business plan and budget, and ensuring the integrity of the
organization’s reported financial performance.
TSSA requires all independent directors to be a member of one of the two standing
committees: Audit, Finance and Risk; and Governance and Human Resources. The
Audit, Finance and Risk Committee assists the Board in fulfilling its responsibility for
oversight of the quality and integrity of the accounting, auditing, and reporting practices
of the organization and includes the oversight of the organization's processes to manage
public safety risk, business and financial risk; and the review and recommendation of the
organization's business plan and budgets. The Governance and Human Resources
Committee assists the Board in fulfilling its responsibilities with respect to Board

10

TSSA Administrative Agreement, February 2005. Clause 6.(1).
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governance, human resources, leadership, corporate strategy, and communication and
11
disclosure.
Ten industry advisory councils and one consumers’ advisory council report to the
President and CEO. The industry councils are voluntary non-statutory bodies that
provide advice on a range of public safety policy matters. The consumers’ council is
mandated to provide advice and guidance on TSSA responsibilities or services that may
affect consumers who are purchasers or users of products either regulated by TSSA or
12
that affect the safety of activities regulated by TSSA. In addition, a Council of Chairs of
the various advisory committees meets twice a year to discuss matters of common
interest, and submits an annual advisory council report to the CEO who tables the
reports with the Governance and Human Resources Committee.

4.2

Process for Corporate Governance Evaluation

The TSSA Board is strongly committed to best practice in corporate governance and
Board evaluation. To that end, it has established a cycle that is comprised of two
components:
1. A biennial external third party review of best practice in corporate governance
This review conducted by an expert third party that reviews emerging best practice and
compares it with the corporate governance policies of the TSSA. The survey is meant to
establish a base line, or “diagnosis” of practice. It is important to consider the caveat
that the benchmarks are often set for widely-held public corporations. It is required, of
course, to follow all governance requirements of the Corporations Act.
The methodology utilized by the third party reviewer is comprehensive and sound. The
reviewer evaluates compliance against best practice in the following areas: clarity of
mandate, by-laws, strategic plan, ethical conduct, conflict of interest, board charter, the
activity level of the Board, audit and finance terms of reference, and activity,
independence and skill set of the audit committee, terms of reference of the human
resources and compensation committee, terms of reference of the governance and
nominations committee, and reporting processes. The output of such a report would be
to indicate areas where further policy development on Board policies might be
suggested or changes in processes required.
Such a review was conducted in 2006 and the conclusion that was reached was that the
TSSA’s structural governance benchmarks compare favourably with best practice.
2. Annual board evaluation
A third party governance consulting firm is utilized to review the relational side of
corporate governance on an annual basis. All board members are canvassed through a
detailed questionnaire. The firm provides comparisons with the previous year’s results,
11
12

TSSA Website: http://www.tssa.org/corporate/about/corporate_governance/corporateAbout05_b.asp
TSSA Organizational Structure: November 2008. Page 2.
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TSSA is mandated under the Administrative Agreement to make and maintain all
statutory appointments required by law.

as well as “peer” comparator results from board evaluations the firm has conducted with
other organizations where data are available. The governance evaluation presents a
series of potential items for the prospective Governance Action Plan for the Board.
Both the biennial review and the annual corporate governance review would be tabled
with the Governance and Human Resources Committee (GHRC). The output is then
tabulated into a Fiscal Year Board Governance Work Plan. In addition, the Board Chair
meets with each Director to give feedback regarding individual performance at the
Board.
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4.3

The Annual Board Governance Work Plan

Based on the feedback from the governance surveys and the cycle of requirements from
each standing committee, the Corporate Secretary establishes a schedule of decision
items required by quarter of the fiscal year. The September meeting of the Board would
deal with any policy changes required to governance polices. It is at the fourth meeting
that the Board would approve its approach to corporate and governance disclosure and
approve the Board governance work plan for the coming fiscal year.
The timetable meets the needs of the Board, its respective Committees and the
reporting requirements of the Ministry of Small Business and Consumer Services.

4.4

Board Orientation

The Board establishes an annual Governance Education Session that takes place at the
June Retreat which is a one and a half day session. In addition, the Board has
developed an extensive orientation program with direct participation from the Chair.
New Board Directors meet with the Chair, the CEO and the Office of the Corporate
Secretary for a half day for an orientation during which time they receive the Board
Manual. At this session new Board members are presented with an overview of the
TSSA, Director’s coverage under the risk enterprise, and OHS policy. Before new
Directors attend their first Committee meeting they meet with the Chair and Committee
Secretary for an orientation and explanation of the Committee work plan and immediate
issues before the Committee. In addition, special governance topics may be presented
at any of the Board meetings. Given the breadth of responsibilities, the Board assigns
mentors, and establishes site visits in order for Board Directors to gain a sense of the
operations of the DAA. It should be noted that all Directors are satisfied with the
training/orientation provided to them.

4.5

Financial Oversight

The Board, through its Audit Finance and Risk Committee (AFRC), oversees:
 financial information provided to stakeholders and the Ontario government;
 the organization’s processes to manage public safety risk, business and financial
risk;
 the review and recommendation of the organization’s budgets;
 compliance with applicable legal, ethical and regulatory requirements; and
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the external audit firm engaged to prepare or issue an audit report on the
13
financial statements of the organization .
The AFRC is required to review a summary of the status of pending or threatened
litigation and claims and assessments at least annually; it also reviews internal financial
statements on a quarterly basis.

4.6

Key Themes in Corporate Governance

Theme #1: Stakeholder Representation
As was mentioned previously, the TSSA has gone through a transformation whereby it
has moved from a stakeholder based board to a strategic board, conforming to best
practice in corporate governance.

It is also important to recognize that stakeholder representation, or put another way,
stakeholder input, is channelled through an extensive Industry Council/ Risk Reduction
Group structure and attendant processes. This aspect of stakeholder representation will
be covered in the section dealing with Stakeholder Relations.
Theme #2: Ministerial Appointees
One tool available to the Minister in meeting his oversight responsibilities is the
appointment of Board members to the DAA. Previously, the Minister appointed 25% of
the appointees to the TSSA Board. The Minister has exercised his right under the
Safety and Consumer Statutes Administration Act, to appoint up to 49% of the Board.
Eighty per cent of the Board indicated through the survey that they were satisfied with
the current number of Board appointments, having been mindful of the recent expansion
of the number. One Board member suggested that the Board “benefits from a diversity
of ministerial and ministry appointments”. One Board member opined that the
Government’s exercising of its right to move to 49% Ministerial appointments, “may
result in weakening the ability of the Board to be effective, and altering the requisite skill
set”.
Some stakeholders who were interviewed felt that the use of Ministerial appointment is a
tool to ensure differences of perspective on the Board, a method to ensure consumer
interest and public interest participation, and the potential dilution of interest capture.
This line of reasoning would suggest that Ministerial appointments must continue to be
focused on skills matrices, and meeting the needs of diversity, and representation of the
public and consumer interest.
Most of the stakeholders and current Board members interviewed were asked to
comment on the current practice of appointing a public servant often from MSBCS. All
13

Audit, Finance and Risk Committee Terms of Reference.
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When asked if there is appropriate stakeholder representation at the Board, almost
seventy five percent (72%) of the Board indicated that it believed the representation to
be adequate. One Board member reiterated the fiduciary responsibilities of all Board
members to the greater good of the corporation and suggested that “no other mandate,
whether industry group or stakeholder or government interests, should be at the Board
table”.

suggested that public servants are sensitive to potential conflicts of interest and handle
themselves appropriately. The greatest value they bring to the Board table is an
appreciation of current public policy context, and a sense of current approaches to
regulation.
Theme #3: Satisfaction with the calibre and performance of Board members
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When asked to comment on the calibre of Board members, Directors responded as
follows:
There was consensus that board members as a whole were well qualified. When
asked to comment on Ministerial appointments, 80% of respondents said they
were qualified, while 20% said they did not know. With respect to the calibre of
public servants, 78% of respondents indicated that they thought they were of
sufficient calibre while 22% replied that they did not know.
In reference to satisfaction with the performance of Board members, respondents replied
as follows:
All respondents were satisfied with the performance of the Board as a whole;
with 70% satisfied with Ministerial appointees, (30% replying they did not know);
and 80% were satisfied with the performance of public servants (with 20%
replying they did not know).
Theme #4: CEO Evaluation and Compensation
In examining the data, all Directors are aware that the CEO is carefully evaluated based
on performance measures established at the outset of each year and tied to the
business and strategic plans. CEO salary is directly tied to this performance data, thus
meeting best practice in compensation design. Eighty percent of Directors surveyed
believed that the incentives are appropriate. Ninety-one percent of Directors believe that
these incentives are aligned with the mission and mandate of the TSSA. Best practice
for both private sector corporations and agencies of the Crown would provide public
salary disclosure as part of its provision of accountability to the public, particularly when
funds are being raised through mandatory fees. As an “Agent” of government, but not a
Crown Agency, DAAs are not required under the terms of their existing Administrative
Agreements to publicly disclose salaries. The Board is currently reviewing the CEO
performance incentives.
Theme #5: “Firewalls” to ensure non-interference with Statutory Director’s decisions
One measure of the independence of the Board and its focus on strategic rather than
operational matters would be the extent it established “firewalls” to ensure that there is
14
no interference with Statutory Directors’ scope of decision-making. In reviewing the
third party governance reviews, there appears to be no inappropriate matters on the
Board agenda. The Board, committed to excellence in corporate governance with
extremely good evaluations to its credit, has ensured that the appropriate firewalls are in
place. Further, all Board Directors interviewed affirmed this position. The survey
14

All appeals under the legislation administered by TSSA are to statutory directors who are also TSSA Vice-Presidents,
and then to the Ontario Divisional Court.
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responses indicated that all Directors believe there is no Board interference, with 64%
being aware of no CEO interference with Statutory Directors and 36% of the
respondents indicated that they had no knowledge of this issue and therefore could not
comment.
Theme #6: Conflict of Interest Provisions

Theme #7: The impact of shifting Cabinet portfolios
Many Board directors and industry advisory leaders indicated that the frequent reassignment of public safety to varying Cabinet portfolios in the last decade has created
conflicting priorities and steep learning curves for all concerned.
Theme #8: Consideration of non-mandated business opportunities
Ninety-one percent of Board members perceive that the Board offers sufficient oversight
to the matter of non-mandated business opportunities. Secondly, Board members have
suggested that where business development has occurred, it is appropriate because it
has led to helping other jurisdictions. Thirdly, some Directors have pointed out the TSSA
has scaled back its non-delegated business activities, and closed out the Department “in
order to focus on Ontario’s operational excellence.” As one Director stated, “nonmandated business opportunities are OK, as long as they enhance Ontario operations
and do not distract or dilute the focus of the TSSA.”
Theme 9: Commitment to the public interest
All Board members believe that the Board takes actions to ensure its obligation to act in
the public interest. “I think we have an extremely strong Board that clearly acts in the
public interest at all times.” This view is reinforced by perceptions from stakeholders.

15

TSSA Board Charter approved Dec 16, 2008.
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The TSSA has a Code of Conduct policy framework that is comprehensive in its scope,
covering such topics as responsibility statements for Board members as well as
employees, officers and representatives of the organization; policies regarding conduct,
a conflict of interest statement supported by a separate conflict of interest policy.
Further, the Board has recently ratified its newest Board specific code of conduct which
will be incorporated in its Board Charter after Ministerial approval. The new BoardSpecific Code of Conduct is strengthened and holds Directors to account more closely
for meeting expectations as a Director. Furthermore, it specifically adds a clause
requiring directors to:
 encourage disclosure of wrongdoing in the workplace (whistle blowing) in the
context of ensuring that all TSSA’s employees and those of all other individuals
15
acting on behalf of TSSA exhibit TSSA’s values;
The questionnaire data revealed that all Directors are satisfied that the current conflict of
interest policy addresses the types of conflicts that might arise at the Board, and are
equally pleased with the way conflict of interest is handled at the Board.

4.7

Summary and Observations in Corporate Governance

The TSSA demonstrates strong corporate governance, and a comparison with best
practises in this area yields the following observations:
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The TSSA Board of Directors is exemplary in terms of compliance with best
practice in corporate governance.
TSSA commitment to self-evaluation, structural reform, a skills- based approach
to the nominations process, and a focus on the strategic as opposed to the
operational are hallmarks of progressive thinking in corporate governance.
The Board, committed to continuous self-improvement, has a set of deliverables
that are placed in a governance plan of action for a fiscal year period based on
evidence acquired through its evaluation process.
The Board is committed to maximizing the value added of each of its Directors
through a rigorous commitment to Board education.
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5

Regulatory Governance At The TSSA

5.1

Board Oversight of its Regulatory Functions

Best practice would dictate the presence of a stand alone Regulatory Affairs committee
to provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s
strategic framework outlining activities that will or may lead to significant regulatory,
legislative or policy change (2) the development of a case for support of regulatory
change as evidenced in a RIA and (3) operational compliance with best practice in
fulfilling its regulatory mandate.
Currently the Board’s Governance and Human Resources Committee (GHRC) is
charged with assisting the Board in fulfilling its responsibilities with respect to Board
governance and policies, Board composition and recruitment, human resources,
leadership, corporate strategy and communication and disclosure. The category of
Corporate Strategy contains the following:
With respect to the organization’s strategic planning process the Board will:
 review with management the strategic environment, the emergence of new risks
and opportunities and the implications for TSSA’s strategic direction for TSSA’s
mandated and discretionary businesses;
 monitor and review annually the adequacy of delegating and delegated statues
and regulations, and a supporting enforcement policy; and
16
 organize an annual board retreat and a strategic planning session
In alignment with its corporate governance philosophy, the components of a regulatory
plan would be discussed in the context of strategic planning. The CEO takes the
“continuous regulatory improvement” item to the GHRC twice a year.

16

Governance and Human Resources Committee Terms of Reference, p. 4.
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Regulatory governance is, as highlighted in our previously noted analytical framework,
the extent to which a Regulator meets international best standards in carrying out its
activities as a Regulator in two key areas:
1. Board Oversight – mechanisms and structure by which the Board exercises its
oversight of a DAA as Regulator
2. Best Practices in Regulation: rulemaking, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation
The TSSA administers legislation, regulations, codes and standards that are technical in
nature and based on national codes. To a large extent, policy development regarding
Ontario’s technical standards and requirements de facto occurs through the national
code development process unless there are specific proposals to vary the national
standard for Ontario’s circumstances. According to the TSSA, it uses two guiding policy
principles when developing proposals for legislative change:
 There must be no erosion or perceived erosion of public safety; and
 There must not be undue cost or economic hardship on any particular
stakeholder

5.2

Regulatory Rule-Making
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As described in the earlier section dealing with regulatory governance, regulatory rulemaking is one function of a Regulator that is shared with the Government, in the sense
that the promulgation of regulation lies solely with the Crown. Yet, much of the input for
new regulation is brought forward by the TSSA with great attention to technical
specificity given the requirements of public safety. Rule-making is one of the main
functions of a regulator and is captured in this section on governance, accountability and
relationships. The manner in which those complex relationships are conducted between
and among all the players is a major feature of rule-making. The other components of
regulatory governance (sanctions, enforcement, etc.) will be covered in the section
dealing with TSSA Performance.
In order to assess TSSA performance in this regard, it is important to understand the
processes that have been established by the Ministry and the TSSA.

5.2.1

TSSA Process for Developing Proposals for Regulatory Change

The TSSA and MSBCS have described the process for proposals for regulatory change
as follows:

STEP 1: Issues Identification
TSSA Issues: TSSA develops proposed changes to existing Lieutenant Governor in
Council regulations. Proposals are developed to respond to emerging
industry/stakeholder issues or as part of continuous improvement program. The TSSA
generates proposals for changes to regulations at the program staff level based on field
observations and risk analysis trends. TSSA also gets input from its Industry Councils
and Risk Reduction Groups (RRGs) established under the Councils. Changes generally
arise as a result of: incident investigations, issue management – inspection findings,
industry concerns/requests, developments in national codes or standards or in other
jurisdictions, technological change, or government policy or direction.
Some regulatory changes that substantively affect public safety and could be considered
policy changes are implemented by the TSSA through Code Adoption Documents that
update or establish Ontario specific variations to national Codes and Director’s Orders,
not through LGIC regulations. Under the TSS Act, Director’s Orders authorizing the use
of codes are intended to be temporary in nature for a limited time. These powers are
provided to Statutory Directors through the Act and do not require Minister/Ministry
approval. The expectation is that the substantive requirements of these types of
Director’s Orders would be incorporated into LGIC regulations at the earliest opportunity.
MSBCS/Government Issues: MSBCS identifies emerging policy/regulatory issues that
arise through Minister’s correspondence/meetings generally based on stakeholder
submissions or complaints (e.g., padded undergarments, propane storage and
handling). The Ministry also identifies emerging broader government policy issues (e.g.,
labour mobility agreements, integrated inspection, investigation and enforcement
initiatives, environmental issues) through Quarterly Liaison meetings or on an as-needed
basis (DM/ADM/Director to CEO or Staff to Program Director/Legal). It is a requirement
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of the Administrative Agreement that the TSSA be consulted on any proposed changes
17
to legislation or LGIC regulations that the government is planning.
STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is
undertaken.
STEP 3: Draft Development
TSSA drafts revisions to regulation or code adoption document. The content and
changes, impact of language, are developed and assessed by TSSA.

STEP 5: Ministry Review
TSSA sends proposal to the Ministry for review with: explanations of the nature,
significance and impact of change; economic and safety analysis; results of consultation.
STEP 6: Joint Revisions
Refinement of draft proposals: TSSA and MSBCS work together to develop and refine
proposals for change. When required, further consultations are conducted on revised
proposals. Once MSBCS is comfortable with the proposal they refer it to Legislative
Counsel.
STEP 7: Legislative Counsel Review and Draft
Legislative Counsel reviews the proposal, identifies any additional legal and practical
issues that need to be resolved before the proposed regulation can be finalized, and
redrafts the regulation in accordance with Ontario Government legislative drafting
standards. Once the draft is revised by Legislative Counsel, it is reviewed and approved
by the Ministry, and then sent back to Legislative Counsel, which prepares a final draft
for signature by the Lieutenant Governor in Council.
STEP 8: Cabinet Review and Approval
Once the draft regulation is prepared for signature, it is sent to Cabinet and then
Lieutenant Governor for consideration, approval and making.

5.2.2

Prioritization of Policy Issues

For policy or regulatory items identified by TSSA, TSSA’s General Counsel identifies
priority policy/regulatory projects with updated reports to Quarterly Liaison meetings.
Generally, TSSA items fall into two categories, specific proposals that address a public
safety compliance concern (e.g., a new category of fuel technician certification to
address concerns of operators of tobacco kilns); and continuous improvement proposals
that general update regulations from a technical, compliance or housekeeping
perspective.

17

Policy Branch, Ministry of Small Business and Consumer Services, Policy Development Map - Technical Standards and
Safety Act, undated document.
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STEP 4: Consultation
Draft revisions are sent to stakeholders. The documents are “vetted through a policy
filter”. Consideration is given to guiding policy principles (above).

For policy or regulatory items identified by the Ministry or elsewhere in Government,
priority-setting is established based on an assessment of the need to address a public
safety gap, delivering on government/ministry priorities, industry/marketplace
considerations (i.e., level playing field or reducing the regulatory burden on business),
trade or labour mobility obligations, and other considerations as determined.
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5.2.3

Screening Criteria

In 2002, the Ministry and the TSSA developed a continuous improvement protocol and
proposal template for information required from the TSSA on proposed changes to
Codes through Director’s Orders and LGIC regulations.
The screening criteria include:
 Description and background on the proposed change (i.e., what is the
problem/issue, why action required at this time)
 Public safety impacts (what are safety risks of not making proposed change?)
 Environmental impacts
 Risk assessment (cost/benefit analysis of the proposed change)
 Economic or business impact of the proposed change (e.g., compliance costs,
impact on investment or jobs)
 Consultation processes and stakeholder positions
 Assessment of the impact of the proposal on trade/labour mobility
The Ministry apparently is in the process of updating its approach to screening criteria.

5.2.4

Regulatory Continuous Improvement

Generally, the TSSA develops draft wording for regulations along with a rationale for the
proposed change according to the continuous improvement template. Often the Ministry
requires further information on the proposal to better understand the policy intent and
rationale for change.
MSBCS develops a work plan/implementation plan identifying any further analysis,
consultation or information required and a plan to complete those aspects; timelines for
internal and government approvals (i.e., senior management, ministerial and Cabinet
approvals); and an implementation/communications plan. Ministry work plans have
been shared with the TSSA and tabled at some Quarterly Liaison meetings, however;
generally only the TSSA-generated report is discussed on a regular basis.
The Ministry’s process is currently under review.

5.3

Emerging Themes

Theme #1: Board Oversight
Current TSSA practice of subsuming review of regulatory changes and stakeholder input
within the Governance and Human Resources Committee (GHRC) as opposed to a
stand-alone committee does not meet best practice. One could argue that the core
“business” of the TSSA is not given sufficient focused attention.
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Theme #2: Seeds of a Regulatory Plan
Current best practice would suggest that a DAA ought to prepare a Regulatory Plan that,
when the process is sufficiently advanced, includes the analysis contained in an RIA.
The Regulatory Plan and its content would be developed in collaboration with the
Ministry and be reviewed a priori by a Regulatory Affairs Committee and approved by
the Board before being forwarded to the Ministry. The Plan would prioritize
recommendations with a strong business and risk-based case to support it. It would
contain changes required on a cyclical basis to support Ministry prioritization. The
“Regulatory Continuous Improvement Process” is the embryonic form of a formal
Regulation Plan.

Industry Council chairs are not clear about the TSSA’s prioritization of regulatory
change. They would like to see the plan.
Theme #4: The Regulatory Plan is not made public.
Best practice for some time has been for DAAs/agencies to make public their Regulatory
Plans. The TSSA has not been required to do so.
Theme #5: “Policy Filters” are not synonymous with Regulatory Impact Analysis (RIA)
Best practice would suggest that the Ministry, in exercising its policy primacy role, would
stipulate the dimensions required for assessment of any major
legislative/regulatory/policy change. This RIA would serve as the basis for formal
consultation and would be reviewed iteratively with the Ministry throughout the policy
development cycle.
The RIA, according to best practice, would include substantive discussion of:
 issue
 options analysis
 distribution costs
 consumer input
 impact on small business
 implementation plan
 evaluation plan
 consultation process and results of consultation
 inter-jurisdictional analysis, including national and international codes
The RIA, in substantive matters, would become the document that would be shared
throughout the early stages of consultation and would serve as a driver in the process of
proposal development. The TSSA relies on a protocol developed in 2002 which sets out
key issues requiring impact analysis. These ‘policy filters’ are the seeds of a full-blown
RIA process.

45

Elaine Todres and Associates - DAA Review Phase One

Theme #3: The Regulatory Continuous Improvement Plan is not shared with the Industry
Advisory Structure.

Theme #6: Current consultation processes are not as inclusive as required by RIA
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The TSSA expends a great deal of energy on consultation through its advisory structure
and RRGs. Best practice would suggest that the Ministry, in exercising its policy
primacy, would develop a Consultation Framework. The framework would ensure that
all parties affected by proposed changes would be included in the consultation process,
including Ministry staff. There have been a number of examples of late where, from the
Ministry perspective, key parties’ voices were not heard. Consultation should also take
place through the entire policy development stage, especially when problems and
possible solutions are being identified. Presenting stakeholders with an alreadydetermined course of action is not meaningful consultation.

5.4

Summary and Observations in Regulatory Governance

To further align with best practices in regulatory governance, the following areas offer
room for improvement within the TSSA:
 Best practice would suggest a requirement for DAA Boards to have a Regulatory
Affairs Committee
 Best practice would require Ministry to develop policy around Regulatory Plans,
RIAs, consultation policy
 Necessary amendments would be required to the Administrative Agreement
 Process adjustments would be required from the Ministry and the TSSA
 Appropriate training would be required by all parties involved in the rule-making
and consultation processes
 The Ministry would make specific what documents related to the rule-making
process need to be made public by the TSSA: e.g. the Strategic Plan, the
Regulatory Plan, Compliance Policy, Stakeholder Consultation Policy
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6
6.1

Oversight
Best Practice in Oversight

When conducting the inter-jurisdictional review to support this study, it became clear that
many best practices are related to Crown Agencies, and not Delegated Administrative
Authorities (of which there are few). Nonetheless, certain patterns emerge.

Oversight is in effect a reciprocal term. The overseer requires certain things from the
overseen. Best practice would include:
 Clearly defined outcomes and indicators
 Multi-year budget information
 Data analysis capability in Ministries as well as policy departments adopting
more output/outcome-oriented management
 Ministerial directives
 MOUs or Administrative Agreements
 Reporting requirements made plain by the overseer
 Clarity from Government around key regulatory performance requirements, such
as a Regulatory Plan, consultation strategy, RIA
It is important to note the inclusion of Ministerial directives. These might take the form of
“anniversary letters”, or Ministerial directives where the Minister lays out his specific
directions or expectations emanating from either or both Governmental/Ministerial
perspectives.
“In exchange for the flexibility provided at the input level, autonomous bodies are
required to report more systematically on outputs and outcomes. They have to
provide more forward-looking documents such as annual statements of intent,
and corporate and business plans. Their annual reports must include a review of
activities, performance against targets, information and commercial activity and
20
future strategy.

18
19
20

OECD, 2002, Distributed Public Governance: Agencies Authorities and other Government Bodies. 21
Ibid.
Ibid., p. 28.
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In a landmark paper developed by the OECD, entitled “Distributed Public Governance:
Agencies, Authorities and Other Government Bodies”, the researchers note that
priorities change as the authorities mature over time. Most countries have had a positive
experience with the creation of bodies with varying degrees of separateness from
government and have seen positive outcomes in terms of enhanced efficiencies,
increased innovation, and effective partnerships. At the same time, “priorities have
moved away from the need to create new separate bodies to the challenge of finding the
right balance between accountability and autonomy, openness, performance
18
management, as well as strengthening the steering capacity of central ministries.” The
report goes on to note that the trend from input management to output/outcome contract
19
management poses major challenges of improved capacity for reporting ministries.

The British Columbia Auditor General has presented eight reporting principles that would
need to be covered in an Annual Report:
1. Explain the public purpose
2. Link goals and results
3. Focus on the few critical aspects of performance
4. Relate results to risk and capacity
5. Link resources, strategies and results
6. Provide comparative information
7. Present credible information, fairly interpreted
21
8. Disclose the basis for key reporting judgments
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6.2

Accountability Relationships

“I acknowledge that finding the right balance between appropriate high-level oversight on
the one hand, and micro-managing on the other, is often not easy, particularly when
government services or programs are delivered by the broader public sector or other
organizations. Organizations must be allowed the autonomy to run their day-to-day
operations without constant meddling from ministry managers; but ministry management
must ensure that an effective accountability relationship is in place and that sufficient,
useful, and credible information is being received and assessed to ensure that the public
22
is getting the appropriate level of service in a cost-effective and timely way.”

6.2.1

The Structure and Functioning of the Ministry – TSSA Relationship

The Auditor General of Ontario reviewed some of the activities of the TSSA during an
audit of the Ministry in 2003 and 2005. At the time, the Auditor commented that the
Ministry needed to ensure that “sufficient” resources for monitoring performance of
TSSA and other DAAs were available within the Ministry. In response, between 2003
and 2005, the Ministry Sector Liaison Branch hired additional staff to monitor
performance. In recognition of the workload related to managing the relationships with
eight DAAs, the Ministry also moved complaints and consumer inquiries out of the
Branch to the Ministry Compliance & Consumer Services Bureau. Escalated complaints
are handled by the Sector Liaison Branch. Finally, the Ministry developed a ministrywide annual report tracking system to ensure documentation and accountability would
be followed up on.
Today, the Ministry has a designated branch, the Sector Liaison Branch, which is
mandated to provide a one-window approach for and between the Ministry and each of
the DAAs. The Sector Liaison Branch manages issues and relationships, and is
responsible for monitoring the performance of the DAAs through the various
accountability tools.
However, despite the one-window design, in addition to the Sector Liaison Branch, the
DAAs also interface with the Policy Branch at MSBCS on matters of regulatory policy.
The bulk of the relationship management and oversight emanates from the Sector
Liaison Branch within the Ministry. Specifically, the Sector Liaison Branch:
 Undertakes issue management
21
22

Office of the Auditor General of BC, Reporting Principles and an Assurance Program, March 2003
Office of the Auditor General of Ontario, 2008 Report, page 6.
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Manages stakeholder relations
Prepares communications material, issues notes, speeches, etc.
Provides input on Ministerial appointments of members to a DAA Board of
Directors
Addresses consumer and public safety complaints
Monitors DAA performance to ensure protection of public interest
23
Negotiates administrative agreements

6.2.2

Culture and its Impact on the Accountability Relationship

6.2.2.1 Culture at the TSSA
The TSSA has indicated that it has been working on a change management strategy
that is currently in its fourth year of trying to promote consistent messaging. The change
management strategy was initiated in response to three key criticisms levelled at the
TSSA:
A. Perception that the TSSA is revenue-driven rather than safety-driven
B. Lack of clarity around key role of TSSA: “are we enforcers or partners with
industry?”
25
C. Lack of understanding behind mission, vision, values of the organization
Notwithstanding the serious commitment of the administration to deal with culture
change, there are voices emanating from the Board, the stakeholder community, the
Advisory structure and the Ministry that suggest a relative lack of openness. The culture
of the TSSA was described by one former Board member as one of “talking, not
listening”. Part of this ‘reluctance’ is due to the fact that the internal change
management process is not yet complete. In addition, another aspect is that the TSSA,
in its concern for data integrity, is not as timely in its release of data, creating a
perception of not being responsive to information inquiries.

23

“Delegated Administrative Authority Model” by Sector Liaison and Policy Branches, PCPS Division, MSBCS, December
2008, slide 5

24
25

IBID, slide 6
TSSA senior management interview.
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The Policy Branch at the Ministry has the policy mandate for consumer protection, public
safety and the Ministry’s corporate and commercial statutes. In relation to DAAs, the
Policy Branch is primarily responsible for:
 Developing new statutes and policy products under direction of the
Minister/government
 Modernizing legislative and regulatory products for government and DAAs
 Providing issues management support for Minister in the legislature
 Reviewing and analyzing cabinet items
 Preparing communications materials for Minister’s correspondence, issues notes,
etc.
24
 Forging partnerships with other ministries on relevant issues
 Addressing stakeholder concerns about existing policy
According to Policy Branch materials, any changes to delegated statutes are made in
partnership with DAAs.

6.2.2.2 Culture at the Ministry
The Ministry is very committed to exercising its oversight responsibilities, but has a
limited resource base to do so. Their resources are stretched because of the demand of
issue management.

6.3

Accountability and Oversight “Tools”
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The Ministry has a number of accountability “tools” at its disposal which may be used to
oversee DAAs and to ensure DAAs are fulfilling their statutory responsibilities in the
public interest generally, and more specifically, in the best interest of public safety for
Ontario.
Some of the accountability tools are spelled out in the Safety and Consumer Statutes
Administration Act and TSSA’s Administrative Agreement. However, in addition to those
tools directly mandated under these two key documents, a number of other tools have
evolved. As mentioned earlier, the three key legislative tools under that Act are that
a) The TSSA’s annual report be tabled in the Legislature;
b) The Minister may appoint up to 49% of the members of the Board of Directors; and
c) The Minister may revoke TSSA’s delegation at any time if the DAA is not discharging
its public duties appropriately.
In the Administrative Agreement for the TSSA specifically, some of the key elements
related to this review (governance and accountability, stakeholder relations, operational
performance) are required. These are:
 Quarterly performance measures reports
 Business and Annual plans
 Client surveys and communications protocols
 Complaints handling processes
The most recent TSSA Administrative Agreement dated August 2005 specifies a number
of accountability mechanisms, namely:
 business plans provided to the Ministry in a format agreed to under Schedule “D”
 annual report provided to the Ministry in a format agreed to under Schedule “E”
 demonstration of availability of French language services
 complaints-handling process
 conduct regular (every two years) client satisfaction surveys
 quarterly performance measures report as agreed by both parties
 an incident investigation protocol with the Ontario Ministry of Labour, agreed to
under Schedule “C”
 Agreement to sign onto a Board-specific Code of Conduct, as agreed to under
Schedule “F”
 Fee setting process and criteria, as agreed to under Schedule “G”
 An access and privacy code, as agreed to under Schedule “I”
 An information sharing or communications protocol that outlines how
correspondence, briefing notes, cabinet book notes, cabinet submissions, house
book notes, media inquiries and responses, crisis management, speeches,
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freedom-of-information requests, attendance at stakeholder meetings, financial
26
discussions and transactions, will be handled, as agreed to Schedule J

6.3.1

Quarterly Performance Measures Reports

The Quarterly Performance Measures Reports appear to be negotiated between DAAs
and staff at the Ministry. The Ministry Sector Liaison Branch oversees the Ministry’s
receipt of these Quarterly Performance Measures Reports. The Sector Liaison Branch
reviews a number of measures agreed to jointly: complaint handling, inspections,
licensing registration activity, financial health, and enforcement activities. The SLB uses
the material provided by TSSA in order to conduct trend analysis of safety-related data.

6.3.2

Annual Report and Business Plans

6.3.3

Liaison Meetings

On an ongoing basis, the Ministry’s Sector Liaison Branch and Policy Branch hold
meetings with DAA staff to discuss a number of issues. The agenda for these meetings
is standardized with some of the key standing items being:
 Corporate Performance (CEO Updates, and review of Quarterly Performance
Report)
 Legislative/Regulatory Continuous Improvement
 Issue management
Liaison meetings are viewed as an opportunity by Ministry and DAA staff to maintain a
good working relationship, to clarify any outstanding issues or inquiries, and to assure
the Ministry and the Ontario public that DAAs are being held to account for their public
safety responsibilities. Liaison meetings minutes are documented and distributed to
record discussions on agenda items, and to identify any next steps to be taken by
27
Ministry or TSSA staff.

6.3.4

Ministerial Appointees

The Minister has the right to appoint up to 49% of members of the Board of Directors of
the TSSA. The Minister reserves this right in order to ensure appropriate representation
of consumer and public interest. The Consumers Council of Canada provides a good
28
distinction between public and consumer representation:
“A consumer representative is a member of a government, professional body,
industry or nongovernmental organization who provides a consumer perspective
and takes part in the decision-making process on behalf of consumers... Public
26
27

TSSA Administrative Agreement, Schedule J. Pages 1-5.

Delegated Administrative Authority Model, by Sector Liaison Branch, Policy and Consumer Protection Services Division,
Ministry of Small Business and Consumer Services, PowerPoint presentation slides 3 – 8.
28

Consumers Council of Canada, Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12.
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The specific requirements of these documents are laid out Schedules to the
Administrative Agreements. These are three-year business plans that must be
submitted annually, and must include the previous year’s annual report. These are
reviewed by the Sector Liaison Branch staff prior to being tabled in the legislature in
order to ensure and verify their accuracy, and to provide the TSSA with feedback.

representatives reflect the broader public interest, including that of consumer,
government and business.”
Ministerial appointments are public interest representatives who are chosen based on
their experience with consumer issues, knowledge of good governance, and any skills
that a DAA indicates is helpful based on skills matrices. The Minister has appointed five
members to the TSSA Board of Directors and has advised that he will be appointing a
sixth member by September 2009. One of the Ministerial appointments is a former
public servant.
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6.4

Oversight by Officers of the Legislature

The scope of this review was to include consideration of whether the TSSA should fall
under the auspices of a number of “Officers of the Legislature” such as the Ombudsman,
the Information and Privacy Commissioner, and the Integrity Commissioner.

6.4.1
The Information and Privacy Commissioner and the Integrity
Commissioner
The TSSA has gone to great lengths to develop a privacy policy, to vet it with the Privacy
Commissioner and to implement it. From the point of ensuring compliance with the
intent of the Privacy Commissioner, compliance is the order of the day.
From the perspective of conflict of interest and matters of integrity, the Board of the
TSSA has adopted a strong conflict of interest policy and a board-specific Code of
Conduct that is shared with the Minister.

6.4.2

The Auditor General

The inclusion of the TSSA within the auspices of the Auditor General of Ontario opens
up a different series of questions. The TSSA was born in the context of the explicit
desire to not make it a Crown Agency, and to afford it the space to operate with powers
transferred by the State with concomitant oversight and accountability requirements.
There is a concern, indeed a valid one, that bringing the TSSA within the auspices of the
Auditor General (1) does not recognize the rather significant powers that the Minister
currently has to direct reviews and (2) will create an inevitable perception by central
agencies of the TSSA as a “crown agency” subject to the rules and protocols of Crown
agencies.
The Administrative Agreement contains the following:
3.(2) The Minister may where the Minister deems appropriate:
(e) conduct policy, legislative and regulatory reviews;
(g) conduct performance, governance, accountability or financial reviews of the
Administrative Authority after giving reasonable notice if feasible
In addition to the Minister’s power to direct any type of review required, the Ministry is
currently audited by the Auditor General on a regular basis. The Auditor General has
clearly not felt restricted in dealing with DAA content, and has made numerous
investigative forays into the workings of DAAs over the past ten years.
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6.4.3

The Ombudsman

At this stage of the investigation of the DAAs, it is not clear how the inclusion of the
TSSA within the purview of the Ombudsman would provide any particular advantage to
citizens.

6.5

Emerging Themes

Theme #1: Ministerial Directives
The Ministry has a practice whereby the Chairs of the respective DAAs receive an
“anniversary letter”. This practice is a good one, and one that might be strengthened to
include specific Ministerial priorities and governmental requirements.

Best practice in governance would suggest that Ministerial appointments, if expected to
represent either the “public interest”, or the “consumer interest”, ought to be oriented by
the Minister upon appointment. This deliberate form of orientation is something most if
not all Directors would expect upon nomination or appointment.
Theme #3: Clarity on what constitutes oversight
There is an articulated desire by both Ministry staff and the TSSA Board for some clarity
around what constitutes oversight and its component responsibilities for both parties. It
is clear that the Ministry cannot, nor should it be expected to, duplicate technical
capacity of each of its DAAs. The current underpinnings of best practice are that, if the
Ministry is assured that:
(1) the oversight processes are in place, and are functional, and
(2) that the DAA processes are in place with respect to risk, data security,
compliance policy, proportionality of enforcement response, and other regulatory
management processes,
The Ministry needs only set expectations, clarify its policy directions, specify reporting
requirements, and follow up in order to “oversee” the regulator. However, the Ministry
must also be assured that it understands “the business” of the TSSA. In short, in
exerting its policy primacy role, the Ministry makes plain its requirements are not subject
to negotiation, and oversees the manner in which the Regulator complies with these
requirements. One of these requirements is the specificity of performance data required
from the DAA.
Theme #4: Gaps in current “Impact Analysis”
Ministry staff identified a number of policy gaps related to the development of regulatory
29
change using the existing Change Request protocol .

29

The Change Request protocol is a nascent form of Regulatory Impact Assessment (RIA). A best practices approach
would have an RIA built in as one of many components of Regulatory Development and Review Process. They would
undertake an RIA before adopting new regulation, it would be required by law or a binding legal instrument, and the RIA
would be publicly released for consultation prior to proceeding. The Change Request protocol has a number of
components that meet best practices, but is missing some key components such as: empirical case for support; options
analysis; evaluation plan; compliance with a code for consultation, and an implementation plan.
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Theme #2: Orientation of Ministerial Appointments

Stakeholder consultations: The TSSA reviews proposed draft regulations with its
Industry Councils and RRGs. The final draft regulation sent to Ministry reflects
proposals supported by Councils. From time to time, the Ministry has been invited to
Industry Council discussions of final regulatory proposals. The TSSA undertakes no
further stakeholder consultation on regulatory proposals. The Ministry has relied on the
TSSA’s assurances that it has consulted and that there are no outstanding issues. The
Ministry has not developed a Consultation Framework to guide consultation.
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Demonstrated public safety risk: The protocol asks for information on statistical or other
information (including a risk assessment) to support the public safety need for the
proposed change. To date, there has been little supporting documentation from the
TSSA to support the need for change largely due to the housekeeping nature of the
changes.
Inter-jurisdictional analysis: The protocol does not ask for specific inter-jurisdictional
analysis and TSSA does not appear to undertake analysis of proposed regulatory
changes compared to standards in other provinces or other jurisdictions.
Trade/labour mobility considerations: The protocol asks for trade implications, however,
most of the regulatory changes to date have largely been either technical or
housekeeping changes that the TSSA suggests would not have an impact on
trade/labour mobility agreements. The Ministry’s trade lawyer reviews selected
proposed changes for possible trade/labour mobility implications.
Environmental Registry: Under the TSS Act, the TSSA is delegated the responsibility of
posting any proposed regulatory changes to the Gasoline Handling Code or Liquid Fuels
30
regulation on the Environmental Registry under the Environmental Bill of Rights. . To
date, there have been no regulatory proposals under these regulations.
Implementation/Communication Plan: Often the TSSA communicates regulatory
changes by posting on its website. Businesses that are not current registrants may be
subject to new requirements and would not be informed of those changes unless they
visit the TSSA website. The Change Request protocol asks for an indication of business
readiness to implement proposed changes. There have been occasions when the
Ministry has suggested a longer implementation period to ensure adequate time for
business to adjust to regulatory changes.
Due Diligence: The Ministry has retained independent technical/engineering consultants
to review and assess the TSSA’s regulatory proposals to ensure that public safety is
maintained or improved.
Regulatory Planning: There have been challenges planning continuous improvement
projects. When the TSSA forwards draft proposals, further work is often required
30

The Environmental Registry is an Internet database of all the important proposals related to environmental decisionmaking by most Ontario government ministries. Ministries must post this information on the Registry so that the public is
able to provide input on decisions before they are made.
The Registry gives you the information you need to participate in environmental decision-making, including: The text of
the Environmental Bill of Rights (EBR) and its regulations; General EBR information; Ministries' Statements of
Environmental Values; Summaries of proposed Acts, regulations, policies and instruments; Ministry decisions on
proposed Acts, regulations, policies and instruments, and explanations of how public comments influenced the decisions;
Notices of appeals of instruments and appeal decisions; Notices of court actions and final results; Links to the full text for
many proposals for Acts, regulations and policies. (www.ecoissues.ca/wiki//index.php?title=The_Environmental_Registry)
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including analysis and regulatory drafting. This component of the work is planned but
difficult to manage as the TSSA often has competing priorities, e.g., Court prosecutions.
This sometimes creates stakeholder issues when proposals are first developed with the
TSSA’s Industry Councils creating the expectation that changes will be implemented on
a timely basis.
Theme #5: The scope of policy

Theme #6: Inadequate staff resources to meet oversight requirements
The current number of staff assigned to oversight is not sufficient to meet the needs of
oversight. This resourcing issue is exacerbated because the Sector Liaison Branch also
handles issue management. The Sector Liaison Branch currently operates with three
liaison staff and one Manager dedicated to the DAAs, and one Director. These staff
oversee and manage the relationship between the Ministry and DAAs (only half of the
Director’s time is spent working on DAA matters, the other half is spent on the regulation
of alcohol and gaming). They have responsibility for:
1. Managing relationships with eight DAAs that entails:
o analysis of performance data for trends, gaps, and new measures
o revision of business plans, annual reports, performance metrics
o advice to Ministry on best practices
o ensuring reporting meets/exceeds OPS guidelines
2. Writing issues notes and dealing with correspondence for the Minister
3. Managing the appointments processes of Ministerial appointments to DAA
Boards
DAAs receive daily media attention, requiring staff to spend a significant portion of their
31
time managing issues, preparing briefing notes and other materials to support the
Minister and maintain public confidence in DAAs. There is increased pressure for
strengthened capacity for safety policy.

31

According to Ministry staff, Ministerial correspondence related to DAAs has seen a 200% increase from 113 in 04/05 to
314 07/08.
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The Ministry currently holds a narrow view of what constitutes “policy”, with enormous
focus within the Ministry and indeed the TSSA on amending existing regulations. The
Minister and the Ministry need to consider what the policy focus of a Small Business and
Consumers Services Ministry might span. Whilst current Liaison meetings contain
conversations about labour force issues, to be sure, the question arises as to whether
the Ministry ought to be a player at the “Industry” tables at the center where it might have
much to say about the industries it regulates. For many of these industries, they
perceive their “home” ministry to be MSBCS. A broadened view of policy might include
a heightened understanding of the industries and their adaptation to technological
change, labour force mobility issues, the role of small business in the transformation of
the Ontario economy, a thorough understanding of best practices in regulation
internationally, to name but a few. Should there be a desire to broaden the cope of what
policy constitutes, there will need to be a recalibration of the organizational structure,
culture, training, and recruitment of staff to meet this broadened focus.

The Policy Branch at the Ministry currently has fifteen policy staff, with an additional two
managers, and one director. This Branch carries responsibility for a broader set of
responsibilities that includes consumer protection and safety policy, business law
modernization, and corporate commercial legislation. Although they share the workload,
approximately half the Director’s time, one Manager, and seven Analysts work on DAA
policy on a regular basis. In addition to serving the Minister as a “client”, the Policy
Branch also sees DAAs as its “clients”.
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Moreover, if the approach to the revision of the current Administrative Agreement will be
premised on the suggestions contained in this report regarding best practice in
regulatory governance, dedicated staff will be required at the Ministry to enhance
existing policies and to develop new ones as deemed appropriate.
Theme #7: Commitment to ongoing training and culture shift
It is interesting to note that the literature emerging from the OECD suggests that
oversight requirements focusing on outcome measurement as opposed to input/output
analysis require a shift in thinking from the Regulator and the oversight Ministry. The
literature on RIAs implies a shift in cultural thinking from oversight as the direct review of
input/output data to oversight of compliance with government-directed policies, such as
consultation frameworks, RIAs, regulatory plans. What stems from this point of view is
the requirement for training to ensure adaptability in the execution of oversight.
Best practices on training would include, for both the Ministry and TSSA:
 Formal training programs to develop skills for high quality regulation
 Formal training in how to conduct Regulatory Impact Analysis
 Formal training on how to inform and communicate with the public
Theme #8: Data/Information Requirements
There is a lack of consensus by both the TSSA and the Ministry around the data
requirements of oversight. In some cases, TSSA believes it is being asked for too much
information and is uncertain how this data adds to accountability or fulfills the Ministry’s
oversight function. From the Ministry’s perspective, it appears there is a muddling of
data requirements on two key but distinct issues:
1. data required for oversight
2. data required for issues management
TSSA staff and Board have all indicated that there is some pressure from the Ministry to
provide not only new “outcomes” data, but also an ongoing stream of “output” data as
envisioned back when the TSSA was first established. While there is certainly an
argument to be made for continuity in data and analysis, it is clear from public sector
best practices in regulation of safety that outcomes data is now the new normal, and
that, while acceptable as a transitional measure, both organizations should be moving
towards the exclusive use of outcome measures.
TSSA Board and staff have indicated a desire to understand “what the Ministry wants”.
At present, data required by Ministry from the TSSA is negotiated on an ad hoc basis,
and is laid out in a number of documents. The timing of the reporting is also subject to

56

negotiation, and the Ministry has indicated this is particularly troublesome in terms of the
validity and utility of the statistics.
Theme #9: Oversight versus Issue Management

It is always pertinent to bear in mind the fine line between data required for oversight
purposes and data that might suggest that the Ministry might have operational regulatory
responsibilities.
If adopting a more proactive policy primacy role, the Ministry must stipulate a number of
policy requirements, and then must make clear what data requirements are necessary
for oversight purposes. The policy intention beneath the data requirements would be
spelled out in a protocol appended to the Administrative Agreement.
Theme #10: Need for a broader understanding of the DAA model
Interviews with stakeholders and Ministry staff would suggest that central agencies are
more familiar with the governance and accountability regimes of crown agencies than
they are with DAAs. These respondents suggest that the Ministry should take an active
role in explaining the operations, governance, and accountability mechanisms of DAAs.
Theme #11: The Administrative Agreement is a good tool.
The Ministry has an excellent accountability framework. The current Administrative
Agreement’s table of contents follows best practice. The areas that require
strengthening have to do with the exercising of the Ministry’s policy primacy, i.e. its
clarification of RIA requirements, information requests, filing of regulatory plans, etc.

6.6

Summary and Observations of Oversight

Following the comparison of the findings against best practice in oversight, the following
observations are noted:




The definition of the ambit of policy needs to be redefined by the Ministry
Oversight capacity needs to be enhanced in both the Sector Liaison Branch and
the Policy Branch
Appropriate policy products need to be developed
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Currently the Sector Liaison Branch deals with “issue management” as well as managing
the oversight relationship with the TSSA. This matter will be dealt with in a separate
section. But for the purposes of a meaningful discussion on oversight, the Ministry
needs to consider the ideal organizational design of the department and the strategic
location of the issue management function. There is no question that a Minister requires
the internal capacity to respond to issues as they emerge on a daily basis. It is also
clear that the Ministry and the TSSA require strong, well trained issue managers who
understand the data and informational requirements of the Minister and the central
agencies as well as the speed with which responses are required. The housing of
issues management with oversight muddies the water with respect to the type of data
that needs to be housed with the Ministry.
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Appropriate training in Regulatory Impact Analysis needs to be conducted at both
the Ministry and TSSA
The Administrative Agreement needs to be amended with clarity around those
matters for which the Ministry has policy primacy, and those that might be
negotiated between the two parties, the Ministry and the TSSA
Some organizational redesign at the Ministry may be required to ensure that
issue management is separated from the oversight function
Efforts need to be sustained on cultural change management to support any new
accountability oversight requirements

58

7

Stakeholder Relations

7.1 The Structure and Functioning of the TSSA Advisory
Councils

Appointments to advisory councils are at the joint discretion of the council Chair and
TSSA. When openings occur, council members are encouraged to submit names of
industry representatives for nomination to a council. TSSA may elect to recruit new
council members by posting open positions on its website. The council members
themselves elect a representative to chair the council. TSSA participates in the
32
nomination /election process with one vote.
The purpose of these Advisory Councils is to provide operational feedback to the CEO
and to offer advice on a range of issues including required regulatory and policy
changes. Each of the Advisory Councils may choose to establish Risk Reduction
Groups (RRGs) as sub-committees or working groups to review specific policy or
regulatory or technical matters in details. In reality, the term RRG in this context is used
synonymously with task force or subcommittee. Council members may also be invited to
join RRGs established at the discretion of the Statutory Director. These formalized
RRGs are established to deal with particular issues that will have been noted through
the wide canvassing of feedback available to the Statutory Director.
It is common practice for companies, organizations or associations to fund studies or
hire independent reviewers to examine particular issues that are of specific interest to
their industry. Because the TSSA is mindful of the financial pressures unique to
members of the Consumers Advisory Council, its members are remunerated for their
time, and refunded their expenses. Additionally, a special “Safety Education Fund” has
been established for the discretionary use of the Consumers Advisory Council to
promote public safety research, and public safety education and awareness in the
relevant sectors. To date, the Council has used the funds to award “Research Graduate
Scholarships” to individuals researching : 1) safety of subsurface utilities through the
use of multiple sensors and better management of location information; 2) the
development of standards for the design of amusement rides to reduce mental workload
for operators to reduce probability of error; and 3) tools for inspectors of amusement
rides and other mechanical devices based on tactile or kinaesthetic perceptions to
replace the use of checklists and manuals.

32

TSSA Industry Advisory Council Terms of Reference.
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The TSSA has a comprehensive network of advisory councils that report to TSSA
management through the CEO. The Authority has nine standing industry councils that
meet several times a year. An ad hoc Agriculture Advisory Council has been
established in the past to address specific issues as they arise, but is not a regular
council. In addition, a Consumers Advisory Council is one of the standing advisory
councils, and one member from this Council sits on each of the industry advisory
councils. Finally, a Council of Chairs meets on a yearly basis to discuss issues of
mutual concern.

Figure 2 - TSSA Advisory Councils:

Board of
Directors
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Audit Finance &
Risk Committee

7.1.1

Governance &
Human Resources

CEO

Ad Hoc Agriculture
Advisory Council

Amusement Advisory
Council

Boilers & Pressure
Vessels Advisory Council

Consumer Advisory
Council

Elevating Devices
Advisory Council

Natural Gas Advisory
Council

Liquid Fuels Advisory
Council

Propane Advisory
Council

Operating Engineers
Advisory Council

Ski Lifts Advisory Council

Upholstered and Stuffed
Articles Advisory Council

Council of Chairs

The Representational Matrix

The TSSA has worked out an “Industry Advisory Council Matrix” designed to ensure
appropriate representation. As indicated above, of the eleven advisory councils, the
Agriculture Advisory Committee is ad hoc. A Consumer Advisory Counsel member sits
on each of the remaining eight industry Advisory Councils. Every effort is made to
reflect associations, contractors - small and large, and the breadth of organizations
reflective of the regulated industry. The matrix is a very sound tool designed to ensure
appropriate representation.

7.1.2

The Consumer Voice

It is important to note that the TSSA has gone to some lengths to ensure that the
consumer voice is taken into account, by ensuring that a consumer representative sits
on each of the industry councils.
As described in a paper developed by the Consumers Council of Canada, consumer
33
interests may be described as:
 The protection of consumers from hazards to their health and safety
 The promotion and protection of economic interests of consumers

33

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12, from the United Nations Guidelines for Consumer
Protection.
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Access of consumers to adequate information to enable them to make informed
choices according to individual needs and wishes
Consumer education
Availability of effective redress
Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making
processes affecting them

The CAC identifies issues that warrant consideration under the regulations and raises
issues at industry councils that require a public/consumer perspective. In addition, CAC
members bring their expertise to the CAC and make presentations on hazardous
product legislation and user behaviour research. In addition, the CAC participates with
TSSA departments in reviewing evolving research (e.g. user behaviour research, and
Risk Informed Decision-Making) and public outreach activities such as public education
programming.

7.1.3

Relationship of Advisory Councils to the TSSA Board

The Advisory Councils report to the CEO of the organization. The CEO attends all
Council meetings and provides staff support for the Councils. In order to increase the
transparency and consistency in approach taken by each Council, the TSSA
recommended, and each advisory council accepted that its chair would submit a written
report on an annual basis. These reports are then forwarded to the Governance and
Human Resources Committee, and then the Board. The Chairs of the Advisory Councils
are invited to the Annual General Meeting.
In general, the annual reports contain summaries of key achievements, key future
opportunities and concluding comments. The section dealing with key opportunities
might contain operational issues that the Council suggests the TSSA staff might take
into account as well as policy issues, such as the impacts of an aging workforce, and
future regulatory or other policy changes.

7.1.4

Reflections from the Board

The Board is attempting to strengthen its relationship with the Advisory Councils. Board
Directors, when asked to comment on the efficacy of stakeholder engagement practices,
suggested that there were positive relations between the TSSA and its stakeholders,
with about half suggesting effective relations between stakeholders and their
constituencies, and only 27% of Directors responding that the Ministry had effective
relations with its stakeholders and over 73% indicating that they did not know. Ninety
34

Submission to the Ontario Propane Safety Review, October 16, 2008
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The Consumer Advisory Council (CAC) has requested and the TSSA has agreed that
the Council play a more active role in future regulatory reviews. The CAC recognizes
that its expertise does not speak directly to technical aspects of the regulations or the
training and certification requirements of specific regulated industries. Its mandate is to
“provide independent, non-partisan advice and guidance on any aspect of the TSSA
which:
 Has an impact on the public or on consumers who are purchasers or users of
products and/or devices regulated by the TSSA and
34
 Affects public safety of activities regulated by TSSA”

percent of the Directors surveyed suggest that the Board has effective relations with its
councils, while 80% believe the relationship between the Board and the Consumer
Council is effective.
When asked to opine on the extent to which small business interests are represented
adequately on the board, this question was one which received both yes and no
responses as well as don’t know, i.e. 72% felt that small business was adequately
represented, while 18.2% felt they were not, and 9% said they did not know.
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During focus groups and interviews, it was made clear that the Board is seized with the
issue of strengthening the advisory structure and is making commitments to that effect.
“The relationship between the TSSA and the Councils has historically not been
strong but that has improved immensely over the last two years”.
It is also important to consider the context that the Board conceives of the industry
structure as one which provides operational support to the TSSA and hence the
“relationship is appropriately between the Councils and the CEO, and not the Board.”
During the past fiscal year the CEO suggested that each Council Chair be interviewed
by a third party regarding the efficacy of the relationship, and that this information be
provided to the Governance and Human Resources Committee in camera to ensure the
Committee that the relations are effective.

7.1.5

Reflections from Stakeholders

Theme #1: Acknowledgement of the Strengthened Relationship between the TSSA and
the Council Structure
As one Council Chair put it, “kudos needs to be given to the CEO for her investment of
time and energy into our advisory councils”. A number of Council Chairs also stated that
there is a correlation between the type of governance approach and the need to rely on
a robust advisory structure. Put plainly, if a Board chooses to move from a
representational board to a “strategic” board, it needs to assure itself that it is receiving
pertinent and timely operational and regulatory feedback from its stakeholders. Thus, in
the case of the TSSA Board, no Chairs of the Industry Councils wish to sit on the Board.
They are supportive of all efforts to ensure a strong advisory structure.
Theme #2: Tightening the Feedback Loops on Proposed Regulatory/Policy Changes
The Chairs are desirous of seeing a formalized Regulatory Plan that sets out the TSSA’s
intentions for future regulatory/policy change on an annual basis. They reflected that
many Risk Reduction Groups (RRGs) are set up by the Statutory Directors that might
have representation from some of the members of their respective industry councils.
However, participation on a RRG is not equivalent to receiving full feedback at an
Industry Council meeting. Given that the Councils only meet twice a year, some have
suggested the need to increase the frequency of meetings if a major or substantive
review is being considered. Further, Council members would like to understand what
the Ministry’s intentions are respecting the Regulatory Plan. The Chairs feel strongly
that when a significant regulatory regime change is contemplated, the Councils ought to
be sought for valuable technical, programmatic, and implementation input.
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Theme #3: Strengthening the Consumer Voice

Clearly the Consumers Council of Canada is coming from the viewpoint of empowering
consumer/public representation by addressing potential systemic barriers of knowledge,
governance experience, organizational climate and the technical knowledge
underpinning the regulated industries.
A number of stakeholders and Directors observed that there needs to be consumer
representation at all Risk Reduction Groups. All Directors supported the view as does
the Consumers’ Council that up-front investment is required in mentoring and training
consumer/public representatives in order to maximize their contributions and even the
playing field.
A number of those interviewed pointed to the need for larger community/based
consultations with the consumers and the public. The Consumer Advisory Council is in
discussions with the CEO of TSSA regarding the potential operationalization of such an
outreach strategy. A number of respondents in the survey referred to the need for town
halls or broader approaches to seeking consumer input.
There are some stakeholders who suggest that from a process point of view, the formal
consultation policy of the TSSA Board ought to stipulate that consumer input must be
mandatory in any analysis that would lead to regulatory or policy shifts of note.
Theme #4: Need to sharpen focus on small business
The Canadian Federation of Independent Business (CFIB), Canada’s advocacy voice of
small business, takes issue with a number of the very basic intellectual premises of the
35

Ibid., pp. 5-6
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There are voices calling for greater participation of consumer representation in the
reflective and policy input functions of the advisory structure to the TSSA. The
Consumers Council of Canada calls for the DAA to provide the following supports to the
35
Board:
 Information and training on technical issues
 Fulsome knowledge of the regulated industry, its issues and regulatory
environment aimed particularly at non-industry members
 Orientation for new board members and refresher programs for continuing
members
 Encourage CEOs or consumer/public representatives to sit on the DAA’s
Consumer Advisory Committee
 Provide training or resources to access training to improve negotiation, conflict
management, strategic planning skills and corporate governance
 Better understand and act to address the inability of most consumer/public
representatives to access the views of the consumer and the public on important
issues
 Provide mentorship to new public/consumer representatives
 Chair to promote a culture of mutual respect reinforcing the contribution of
consumer/public representatives and the important role they play
 Government should build a consumer/public representative data base support
network and facilitate regular (quarterly) meetings

DAA model. But in recognizing the need to work from within, the CFIB speaks to the
need for: (a) greater inclusion of small business representation at advisory councils and
(b) inclusion of small business impact analysis in any evaluative criteria used to assess
the components of a Regulatory/Policy Plan. Most Chairs of Advisory Councils
suggested that there could be more attention paid to the small business sector.
However, they are equally quick to point out the representational matrices which guide
the nomination process for committee membership are balanced with recognition of
small and independent contractors or others.
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Theme #5: Inclusion of the advisory structure in the strategic planning cycle
Some Council Chairs would like to use the Council structure as a source of formal input
to the strategic plan, as well as some role in the implementation/feedback phase of the
strategic planning cycle.
Theme #6: A Strong Belief in Non-Partisan Regulatory Rule-making
The Industry Chairs and many of the stakeholders interviewed made a point of placing
the issue of political neutrality as a central feature of effective and fair rule-making.
Theme #7: Need for Greater Clarity from Ministry about the Accountability and
Oversight Requirements
Many stakeholders and Advisory Council members spoke to the need for greater clarity
by the Ministry in terms of how it operationalizes its approach to accountability and
oversight. Discussion around this topic usually centered around the data and
information requirements that would meet the government’s accountability framework.
Theme #8: Debate around role of Board in terms of stakeholder management
All those interviewed for this study are aware that the advisory structure currently reports
to the CEO who prepares materials for transmittal to the GHRC which reviews an annual
report from Chairs. Those who wish to strengthen the current structure argue (1) the
matter of stakeholder relations ought to be a standing item on the agenda of the board,
and not just a matter, however significant, in the CEO’s report (2) stakeholders should
consider some more formal link with the Board. With respect to the second suggestion
regarding board linkages, ideas proffered ranged from a Board Advisory Committee
chaired by a Board Directors with all current advisory Chairs as members, to the
nomination of a number of Directors who would attend Advisory Committee meetings
from time to time.
Theme #9: Operational Feedback
There are a few voices who express concern about the technical capacity of the TSSA
staff, in particular in the field of liquid fuels, and any number of program-level concerns.
There is hope that these concerns are noted by the administration and taken into
account during the strategic and operational planning processes.
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Theme #10: All Relevant Voices Must Be Heard
Whether coming from the perspective of small business, the consumer or public
orientation, or from an affected business whose operations fall within the purview of the
TSSA, all relevant voices ought to be consulted prior to the implementation of any
significant regulatory or policy change.
Theme #11: Need for Broader Consultation with the Public and Consumers
The CEO, as indicated, is involved with the Consumers Council of Canada in developing
an approach to broader consultations with the public on matters of import in the safety
realm. Such an expansive view would broaden the current focus on issuespecific/regulation or code/specific changes being contemplated.

Summary and Observations in Stakeholder Relations

The TSSA has invested a good deal of energy within the last two years to strengthen its
industry and consumer advisory structure. Its matrix structure and provision of staff
support meets or exceeds best practice. The TSSA would be the first to recognize that
the journey is as important as the destination.
Participants in the advisory structure and stakeholders offer a number of areas, as
expressed in the above themes, where there is room for continuous improvement:
 Impact analysis that includes assessment of considered changes upon small
business, the consumer and the public
 Structural, process, and training improvements to empower the consumer/public
representatives
 Better feedback loops within the regulatory development processes
 Adjustments to the current strategic planning process to be more inclusive of the
advisory structure participants
 Consideration of strengthened alignment of Advisory Councils with the Board
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7.1.6

8

Issues and Crisis Management

The DAA model requires by its very nature tight protocols respecting issue management
and crisis management in order to meet the needs of the Minister ultimately accountable
for public safety. Issues management is meant to deal with the day to day management
of operational issues as they arise. Crisis management is just that - the formalized set of
protocols and tools used to handle a crisis.
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8.1

Issue Management

From the Ministry’s perspective, one of its key staff functions with respect to
accountability to the Legislature is writing issue notes for the Minister of Small Business
and Consumer Services. These enable the Minister to respond to questions in the
legislature about a number of issues that pertain to the operational mandate of the
Ministry.
As was mentioned under the discussion of “oversight” above, a distinction needs to be
drawn between data required for oversight and data required to write issue notes. Thus,
the Ministry’s capacity to write issue notes is important, but not a direct function of its
oversight role.
In October of 2007 the Policy and Consumer Protection Services Division at the Ministry
published a general communications protocol for DAAs and Crown agencies. Its
purpose was to coordinate responses to emergencies, and emerging issues. It was
intended to provide practical advice for people identified as being responsible for
managing the early stages of an emergency or an emerging issue. With respect to
emerging issues, the DAA is to inform the policy advisor and manager at the Sector
Liaison Branch of emerging issues.
The Director of Public Relations and Communication at the TSSA is the person
responsible for coordination of issue responses.
As discussed in the section dealing with policy capacity, the Ministry, often under tight
deadlines, requires much iteration with the DAA in order to obtain the type of data
required for its purposes. While the protocols may be in order, there might be utility in
convening joint training and education sessions to streamline the expenditure of time
required to meet the Ministry’s needs.
A communication protocol provides a strategic and proactive framework for co-ordinating
a response to (a) an emergency or (b) emerging issue that affects the Policy and
Consumer Protection Services Division (PCPSD), Ministry of Government and
Consumer Services and a Delegated Administrative Authority (DAA) or Crown Agencies
36
(Agency).
The Policy and Consumer Protection Services Division Issues Team (PIT) is a flexible
group assembled as required to address the issue at hand, but generally will include the
Manager and Policy Advisor from Sector Liaison Branch who will act as PIT leads. The
36

Ministry of Small Business and Consumer Services, Policy & Consumer Protection Services Division’s
“General Communication Protocol” with the Ministry’s Delegated Administrative Authorities & Crown Agencies. October
11, 2007.
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Director of the Communications Branch works with its Issues Management & Media
Relations (IMMR) team, who then in turn will work with the PIT to provide and support
37
the Minister’s Office with the necessary information and communication products.
The communication structure and flow for an emerging issue:
Figure 3 - Emerging Issue Flow

37

Ibid.
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Board Directors are aware that there are protocols for issue management but 55%
believe that the issue management protocols are insufficient.

8.2

Crisis management

The Emergency and Serious Incident Communication Protocol between the TSSA and
the Ministry was last updated December 2008.
The communication structure and flow between TSSA and the Ministry for an emergency
issue:
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Figure 4 - Emergency Issue Flow
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According to the TSSA Communications Director, the communications and critical
response protocol at the TSSA has been in place with little variation for about four years,
and is in the process of being reviewed. Crisis management communications with the
public and media is generally handled by the statutory director. The Board of Directors
generally is not directly involved in crisis management. The CEO informs the Board on
an as-needed basis of issues that arise.
Board Directors as respondents to the survey are not comfortable with the external crisis
management and media relations protocols. Over 60% suggested that the protocols
were neither sufficient nor appropriate.
Recently, an external communications advisor with field experience in the fuels industry
was hired to review crisis management protocols after the Sunrise Propane incident in
August 2008. At the December Board meeting, an interim report was presented to the
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TSSA’s Board of Directors, and a framework for a new critical response plan is now
being developed by staff.
Directors of the board suggested that the new protocols ought to:






Clarify roles and responsibilities
Reflect new approaches post 9/11 and the propane incident that are inclusive of
emergency organizations in Ontario
Be included in detailed crisis management plans as part of Business Resumption
and Emergency Response Plans
Reinforce a seamless relationship with the Ministry
Be monitored regularly by the Ministry
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9.1

Operational Performance
Introduction

Another key objective of this review is to evaluate the TSSA’s operational performance
regarding the management and delivery of its core functions and services. This section
of the report is organized into four subsections that summarize the key areas of
evaluation. Detailed assessment information is contained as an Appendix of this report.
The first subsection summarizes TSSA’s overall performance with respect to the delivery
of its mandate. In the second subsection, the assessment focuses on the core
operational functions of the organization, which include licensing and registration,
monitoring and inspections, enforcement and inspections, appeals and customer
complaint handling, public education and communications, and evaluation. The final two
subsections document TSSA actions it has undertaken to improve data integrity and its
approach to new business opportunities, and provide a summary of future
considerations / recommendations for improvement.
The TSSA is an organization with a clear safety mandate and a stated vision “to be the
38
world leader in public safety services.” The TSSA regulates a range of industries that
covers:
 Elevating Devices: Over 44,000 elevators, escalators, construction hoists and
ski lifts;
 Amusement Rides: More than 2,000 Ferris wheels, roller coasters, go-karts and
water slides;
 Boilers and Pressure Vessels: Over 155,000 boilers and pressure vessels used
in heating, refrigeration and industrial processes;
 Fuels (includes natural gas, propane and fuel oil): More than 16,500 facilities,
including gasoline stations, marinas, propane filling plants, as well as pipelines,
transporters, utilities and users; and
 Upholstered and Stuffed Articles: More than 4400 manufacturers and importers
39
of sofas, mattresses, toys and more.

9.2

Overall Performance

The TSSA performs its core functions well and has a clear commitment to safety
throughout its organization. The TSSA website currently states that as a measure of
success “the number of incidents, serious injuries and fatalities has fallen in virtually all
40
industry settings since TSSA was delegated as Ontario's safety authority in 1997.” Key
processes and procedures are in place to measure risk and to track and report on
operational performance. In the area of performance measurement and the
development of public safety outcome metrics, the TSSA has demonstrated a history of
innovation and leadership. Nevertheless, performance metrics and approaches to
developing a true public safety measure continue to evolve and are given considerable
attention by the organization. In addition to its overall performance, the organization is
making a significant investment in information technology that will further enhance the
organization’s ability to access and report on operational data, through more integrated
38
39
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systems and tools. The completed, integrated system is expected to be in place by early
spring 2009.
Comparing the performance of the TSSA to the pre-delegation safety environment is
difficult. Pre-delegation statistics are not easily available, and therefore much of the preversus post-delegation performance discussion is based on anecdotal information.
TSSA members report that the DAA Model brings a focus on performance data
(operational and public safety) that was not necessarily there when the functions were
performed within government. Some members of the TSSA executive team were in fact
part of the organization pre-delegation, allowing them to offer historical insights. They
report that in the pre-delegation environment, the industries they now regulate were
viewed as very technical areas. Overall performance measurement and outcome based
measurement was not a primary focus of the organization during pre-delegation levels.

9.3
9.3.1

Regulatory Governance - Operational Functions
Licensing and Registration

The TSSA provides a variety of licensing and registration services, including; Licences
for fixed devices; Registrations for businesses; Accreditation for training provider;
Permits for amusement devices; Certification for individuals; and renewals for each.
Best practices for a regulator require easy access to the law, and whatever information
is necessary to understand the regulatee’s requirements under the law. The TSSA
makes all information available on its website, including the details of the Administrative
Agreement and the associated Schedules, the Technical Safety and Standards Act,
2000, and any regulatory amendments and changes. Services and fees are posted, as
well as contact information for the organization for those requiring further information.
The TSSA has developed various guides for their services, and also posts forms and fee
schedules by service area on its website.
Licensing service levels range by program area, from 5 to 15 days, while the typical
turnaround time for a certification is 10 business days, with service levels hitting 20
business days during peak times. Service volumes for fiscal 2007/2008 were as
41
follows:
Fiscal Year 2007/2008
Certifications
Contractor Registrations
Licences

Q1
10768
1981
17730

Q2
10435
2010
17274

Q3
10036
1670
15328

Q4
10508
1872
13965

Total
41747
7533
64297

41

Compiled from data found in Public Safety Regulatory Performance Report to the Ministry of Small Business and
consumer Services, December 10, 2008, Appendix 1, Page i.

71

Elaine Todres and Associates - DAA Review Phase One

To gauge relative performance since delegation in 1996, trends can be demonstrated in
activity measures over time. Specifically, performance improvements can be seen
through the increased number of staff in key areas, for example the 67% increase in
inspectors from 101 in 1997 to 169 in 2008 helped to increase the number of
inspections, and thus the eliminate of the backlog of inspections that existed predelegation in most areas.
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Fees vary according to the type of service offered, but have not increased for the past
four years. In some cases, expedited service fees have been implemented where
warranted. For example, industry feedback suggested that delays on large construction
projects can be extremely costly and a burden on the industry, so the option of an
expedited service fee was implemented. The TSSA reports however, that its primary
interest is in having responsive, reasonable service levels, and not in creating multitiered service offerings. To underscore its commitment to effective service levels, the
current turnaround time measured in business days is contrasted to service levels predelegation that were often calculated in weeks or even months.
Other examples of enhancing or modifying TSSA business processes to be more
responsive to its customers and to industry include:
 Amusement Device Operators – After meeting with the Industry Council, some
process changes were implemented in conjunction with better communication of
the requirements and expectations. The net result was significantly fewer
inquiries regarding process.
 Licences – A business process was changed to allow the acceptance of a
certificate of insurance instead of requiring a letter from the insurance company.
This reduced the burden on the regulatee as the insurance company
automatically issued a certificate of insurance, while the letter would have had to
be specifically requested.
 Certification – Another business process change, where the TSSA moved to
using a school transcript instead of requesting a unique, specific, form letter as
proof of meeting a certification requirement. In addition to being more user
friendly to the individuals, the use of the transcript was in fact more secure than
the previous form letter approach.
While there has been demonstrated evolution and enhancement of the licensing and
issuing side of the business, the process of renewals is perhaps an area with some
opportunity for enhancement. Currently, the TSSA tends to view renewals as an
administrative exercise, as the TSS Act offers the right to a licence, based on whether
specific requirements have been satisfied. Following the Act, the process is therefore
binary; either the requirements as set out have been met, or not. The renewal process
is therefore currently an application of basic business rules and the collection of fees.
There is currently no ranking of contractors, business owners, permit holders, or
licensees based on past or current performance, compliance, or quality standards.
There is currently no review of compliance history, meaning that there is no
consequence for lack of compliance, and no opportunity to reward those who have
demonstrated stellar compliance. While the TSSA is implementing its role as a
regulator, and implementing the TSS Act, there are perhaps opportunities to further
enhance this process by investigating ways of implementing best practice risk-informed
decision making to this area as well, and allowing compliance history and past
performance to play a role in the renewals process.

9.3.2

Monitoring and Inspections

A key function of the TSSA is to effectively monitor and inspect the industries it
regulates. Over time, the TSSA has developed a best practice approach to the
scheduling of monitoring and inspection activities and continues to further elaborate this
approach and expand its application throughout the organization. This approach is
enabled by the use of Risk-Informed Decision-Making (RIDM), and is a fundamental
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aspect of the way the organization and its Statutory Directors approach their work. In
essence, it is the use of risk information across all of the safety decisions made by the
organization. In addition to offering a framework for safety decisions, application of the
model leads to effective and efficient use of TSSA resources, targeted to where they can
have the most impact.
Perhaps the best example of RIDM is its application to the scheduling of inspections
within the Elevating Devices sector. According to the 2008/2009 Business Plan, the
TSSA was responsible for conducting over 22,220 initial and periodic inspections on a
risk-based cycle, with an install base of over 48,000 licensed devices in fiscal
42
2007/2008.

Using RIDM, a variable risk-based range of inspection timelines is determined, with the
maximum interval between scheduled inspections being 3 years, and the minimum six
months. The model uses established risk criteria factors such as compliance history and
technical nature of the device, to develop a risk profile that determines the optimum
inspection schedule per device. In practice, the model starts with a two year cycle, and
months are added or subtracted based on risk profile. The model is dynamic, and is
regularly updated to take feedback from inspections into account. As the owner pays for
each inspection, the fees act as a deterrent to inspection, creating a positive feedback
loop. Better compliance history and reduced risk profile result in fewer required
scheduled inspections, with the TSSA being able to allocate their resources to the more
risky devices, while owners of lower risk devices benefit from a reduced cost due to
fewer inspections over time.
Not all areas of TSSA are using the RIDM model to the same degree as Elevating
Devices. In some cases, the model is still being rolled out, such as in the area of Fuels,
where the approach has been developed but only initially rolled out with some providers.
Other areas, such as Upholstery/Materials, scheduling is not currently run through the
RIDM model, nor do they employ the scheduling engine in the TSSA’s legacy IT system
POSSE. The decision was made to postpone this practice until the enterprise
implementation of Oracle is complete (targeted for May 2009) before transitioning to the
model.
Other areas have their inspection schedule established in codes and regulations.
Having the inspection schedule set out in legislation or industry codes effectively
removes the inspection activities from the RIDM model. In these cases, perhaps the use
of terms and conditions, or some mechanism of ranking or profiling highly compliant
42

TSSA Business Plan 2008/2009, Pg 5.
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Inspecting such a large volume of devices, across the province, the TSSA was faced
with inspection backlogs and limited resources. The inspection cycle for Elevating
Devices is set in accordance with the Ontario Regulation 209/01, s. 44 (1) (Elevating
Devices), “an elevating device shall be inspected by an inspector at such intervals as
may be determined by the director for the purpose of ensuring the safe operation of the
device”. To ensure compliance with the Technical Standards and Safety Act, 2000, the
Statutory Director had to develop an inspection schedule that effectively applied the
limited resources available, and took into consideration the knowledge that some
owners/maintainers and installed devices had a different risk profile than others. The
solution was to apply the RIDM model to the schedule of inspections.

regulatees in order to extend the risk-informed approach into these areas could be
investigated.

9.3.3

Enforcement and Investigations
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Compliance inspections and any resultant inspector orders, (fees, terms and conditions)
are the main enforcement mechanism applied by the TSSA, and are progressive
depending on the nature of the incident. In extreme cases, inspectors can apply shut
down orders when there is a serious safety risk. As a final step, Statutory Directors can
revoke or suspend licences/permits, and prevent businesses from operating.
The TSSA has a series of inspection guides, codes of practice, and extensive training to
ensure that its inspectors are fully trained and apply consistent application of the
regulations to customers. Regular meetings are held, where team members share
experiences, and Directors can provide tips, ongoing coaching and advice on how to
deal with unique situations, challenges in the field, or how to deal with new
changes/updates to rules.
The following tables illustrate the volumes of inspections, investigations, director’s
43
orders, and directives issued by the TSSA for the fiscal year 2007/2008:
Inspections
Planned Inspections Conducted
Contractor Audits Conducted
Responsive Inspections
Conducted
Ad-hoc Inspections Conducted
Investigations
Investigations Conducted
Enforcement
Director's Orders Issued
Directives Issues

Q1
7297
535

Q2
6493
535

Q3
5689
535

Q4
8380
535

Total
27859
2140

6122
980

6314
945

5696
1368

6236
1197

24368
4490

Q1
929

Q2
1214

Q3
824

Q4
633

Total
3600

Q1
3
25123

Q2
2
26770

Q3
3
26186

Q4
1
27813

Total
9
105892

One area where the TSSA has not yet met the best practice approach to monitoring and
enforcement is the articulation of a comprehensive compliance policy, as outlined in the
monitoring and enforcement overview section above. A compliance policy would offer
the regulated industries information on how the statutory policies are implemented
through operational procedures, and would document the set of regulatory tools
available and how they will be applied in enforcement of the TSS Act. Some examples
of monitoring and enforcement activities and procedures are offered on the TSSA
website, but not in the form of a compliance policy. An example of the type of
information available is the posting on the TSSA website under compliance audits.
“Heating contractors who install, repair, service or alter fuel oil, propane and natural gas
equipment must be registered with TSSA, and are audited periodically. TSSA also
certifies individuals performing work for contractors for the type of work being
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Compiled from data found in Public Safety Regulatory Performance Report to the Ministry of Small Business and
consumer Services, December 10, 2008, Appendix 1, Page i.
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performed.” The website also makes available documentation that explains what a
compliance audit is, the authority under which TSSA undertakes the audits, the
reasons/rationale, the frequency, costs, how the contractor can prepare, how privacy
concerns may be addressed, and demonstrates where to get more information. While
this is good information, there are advantages to showing a comprehensive picture of
how the legislative tools interact, and how the organization’s compliance philosophy
aligns strategically across all operational procedures. A regulatee can then see the
progression, hierarchy and interaction of monitoring, investigation, and enforcement
activities.

Due to challenges encouraging businesses to comply, in one case TSSA had to
implement a policy where fees would double if inspectors are required to re-inspect too
often. This was in response to some instances where the business owners felt it was
cheaper to have the re-inspections occur than to fix the problems. This is an example of
where the model needed to evolve to address regulatee behaviour, and follows a
number of best practices in sanctions where the sanction should aim to change the
behaviour of the offender, and also aim to eliminate any financial gain from noncompliance. The doubling of re-inspection fees reinforces the model in a strategic way,
as it effectively augments the deterrent nature of the fees for non-compliance, further
encouraging a move towards compliance and eliminating any gain from non-compliance
in the short term. At the same time, it allows the regulator and regulatee to return to a
cooperative relationship quickly once compliance has been re-established. This
approach of temporarily augmenting existing enforcement levers to remove the incentive
to remain non-compliant appears to be a reasonable, easy to implement, and straight
forward -sanctioning technique.
Key reported successes of the inspection and enforcement programs, and of the
application of resources according to the RIDM model include: the decline in natural gas
pipeline hits over the past five years, even while construction activity was reaching new
peaks; and elevator incidents remaining stable year over year, while the install base has
been going up approximately 2% a year.

9.3.4

Appeals and Customer Complaint Handling

The TSSA deals with a low volume of appeals, as the TSSA has received only 62
appeals over the past two calendar years. Of those, 32 were technical, and 30 were
financial in nature. As of January 2009, during interviews it was estimated that 29
appeals remained active and ‘open’.
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http://www.tssa.org/regulated/fuels/heating/fuelsHeating02_c.asp
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A key aspect of the inspection and enforcement model that could be documented via a
compliance policy is the way that fees work as a deterrent, since the client is billed for
time spent undertaking an inspection. Similar to the RIDM inspection-scheduling
mechanism where riskier devices are re-inspected more often, if re-inspection is needed
due to non-compliance, further fees are applied, hence the deterrent. This aligns with
the best practice of a regulator developing and implementing a strategic approach to
achieving compliance.
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Appeals can be heard on multiple topics, such as: fees, orders issued, certificates not
issued, or licence revocation. It is reported that the dominant appeal topic relates to
fees.
The Appeals process is set and managed by the Statutory Director, who is also the
arbitrator of the appeal. From a process perspective, the TSSA appeals process follows
good practices, including: the mechanism is visible, as it is posted on the website; is
accessible; is free of charge; is confidential; and the lines of accountability are clearly
articulated. From a perspective of best principles in objectivity and perceptions of
fairness however, the process suffers from an inherent conflict of interest in that the
Statutory Director who is the adjudicator of the appeal, is ruling on a matter that is
governed by his or her own business processes. The TSSA highlights many efforts to
keep the Statutory Directors separate from the operational processes to allow them to
perform their role during an appeal. For example, the Director only gets the appeal
package, and does not get briefed or contacted by the inspector related to the matter.
The Director may be contacted by the appellant, but does not contact any staff members
involved in the appeal. If internal expertise is needed, other
inspectors/engineers/subject matter experts not involved in the appeal are consulted.
Nevertheless, there is an inherent systemic bias, not designed by the TSSA executive,
but rather built into the legislation, as accordingly only the Statutory Director can revoke
a licence, yet the legislation also requires that Directors hear appeals.
From TSSA’s perspective, the current approach to appeals and the role of the Statutory
Director remains valid. The argument is that some appeals require deep technical
knowledge that is not easily available elsewhere. The Director has the experience
necessary to make the technical assessment, and to interpret the intention of the
regulation.
Another challenge with the appeals process is that although the process of escalating
the appeal to the Statutory Director is clear, transparent and free of charge, there is a
significant barrier to take an appeal further beyond TSSA’s own appeals process, as the
next step would be an application for judicial review to Divisional Court. Moving the
process to Divisional Court can be quite expensive. While the TSSA has had very few
judicial reviews, the low number may not be taken as a clear indication of the success of
the existing appeals process. With Divisional Court entry costs in the range of $50,000,
access to resources would limit many potential appellants from pursuing their appeal
further, as the proportionality of the cost versus the cost of complying with the original
order makes this unlikely. It seems that this dramatic increase in cost would persuade
many appellants, even in cases where they still felt that they were correct, to accept the
ruling and pay the set fine, or undertake the work to comply to the Inspector’s or
Director’s Orders, as doing so may be less costly than escalating to Divisional Court.
The TSSA also has a policy regarding complaint handling; however this policy is still
considered a draft. It clearly articulates what a complaint is, and includes a process flow
for dealing with complaints. According to the draft, the TSSA defines a complaint as: “an
expression of dissatisfaction with respect to a service or process, action of an employee
or the complaints process itself. It may, or may not, specifically identify a substantiated
45
problem, but is perceived as an issue by the customer.”
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TSSA Complaint Policy, Draft, Page 1.
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Complaint data is shared with Consumer and Industry Advisory Councils, and sent to the
Ministry as part of a regular report. Complaint data is formally tracked via Customer
Contact Centre statistics, and informally through field staff, who anecdotally report a
dramatic reduction in complaints over the past two years. As the client-facing members
of the organization, the field staff had been receiving complaints directly, but the
improved service, turnaround times, and responsiveness of the Customer Contact
Centre has been attributed with reducing this dramatically.
For both the complaint process and the appeals process, the lack of an independent
body to whom a customer can complain may reduce the likelihood of a complaint being
filed. The power dynamic of the regulator/regulatee relationship, and the fear of
negative consequences may act as a deterrent for customers to file a formal complaint.
In the case of the TSSA, this is a very real possibility, and it was a specific concern
raised by stakeholders.

9.3.5

Public Education and Communications

The TSSA utilizes a number of communication channels to interact with individuals and
industry, including:
 Website (encouraged to subscribe for updates)
 Newsletter
 Customer Contact Centre (100,000 calls per year)
 Inspectors in the field
 Industry Councils
 Specific Education and Awareness Campaigns
The TSSA is actively involved in a variety of public education/outreach programs within
Ontario, and has allocated significant resources to influencing safety outcomes by
enhancing public awareness and understanding of safety issues. The ultimate goal of
these activities is to influence and change behaviour, as the key safety factors tend to be
user factors. TSSA risk assessments include how important user interaction is to the
risk, and the statistics demonstrate that user interaction is often the leading risk factor,
especially in amusement devices, elevating devices (escalators, ski lifts), and fuels.
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According to Customer Contact Centre statistics, complaints in the TSSA context are
predominantly around business processes or inspection staff. Complaints come in
through various channels, typically via phone or email. The website includes an online
form that includes the option to specifically submit a complaint. Dealing with complaints
at the TSSA is not yet centralized, as in some cases a customer will call their contact
directly, and whoever takes that call, owns the complaint. Others come through the
Customer Contact Centre, in which case the complaint is tracked and logged. A
common complaint revolves around the perception that an inspector billed for more time
than the inspection took. A typical example is that the customer was billed for 2 hours
when the inspector was only on site for 1 hour. A series of factors come into play in
such a situation, for example there is a minimum charge in most cases (e.g. 1 hour),
travel time allotments (maximum half hour), and offsite work and administration that
needs to occur post inspection (such as going to the land transfer office for the client). It
is reported that many complaints are resolved through a combination of educating the
customer on the full extent of the services provided, and offering small customer service
credits, such as waiving administration fees or having the Director adjust the hours.
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Efforts over the past ten years have more than doubled, with specific figures available
since 2005 with Public Education and Awareness resources increasing from $440,000 in
2005/2006 to $1,100,000 in 2008/2009. Executives within the TSSA highlight the
increase in resources, and the flexibility to allocate resources to where the TSSA feels
they have the best chance to influence safety outcomes as another element that the
DAA model offers them that would not be available in the pre-delegation context.
The TSSA has developed a model for how their public outreach/education programs are
46
designed, implemented and evaluated, using four main criteria:
 Risk – the need to address safety issues as determined by TSSA’s risk analysis;
 Opportunity – chance to reach a wide audience, enhance corporate profile,
leverage strategic partnerships such as partnering with other organizations (e.g.
fire fighters);
 Resources – how to allocate/leverage human and financial resources; and
 Evaluation of Effectiveness – measuring impacts of the program in terms of
enhancing public awareness, increasing understanding and potential for
behaviour change.
In addition to the evaluation criteria, the organization has a model to evaluate
investments that includes a continuum from measuring awareness activities, through
measuring understanding, to ultimately measuring changes in behaviour. Some
programs are generic, such as going to the Canadian National Exhibition, but most
programs are focused, such as targeting ‘tweens’ at ski hills. Both of these examples
offer insights into the use of the criteria outlined above. The program to highlight safety
at the CNE is a case where the CNE is already a very safety focused organization, and
the risk is actually low. The opportunity however, is great as there are large numbers of
attendees, where modest resources can reach out to many and communicate the safety
message that hopefully will resonate with them and influence behaviour at other
community fair/fall fairs across the province. The targeting of ‘tweens’ at ski hills stems
from user research that shows that the ‘tween’ age demographic is likely to exhibit risky
behaviour on a ski hill, while still being an age demographic that is likely to respond to
education programs. In each case measuring effectiveness of the programs is not that
easy. However, the TSSA seems to have a very comprehensive understanding of the
role user interaction plays in various industries/activities, and has an established
mechanism for targeting its public awareness resources at those areas.

9.3.6

Evaluation

9.3.6.1 Performance Reporting
In conjunction with the increased functional capacity over time, the TSSA’s
Administrative Agreement has also increased the reporting of public safety in Ontario
through a series of required regular performance reports. According to the
Administrative Agreement, and additional agreements with the Ministry, the TSSA
publishes the following series of regular performance reports:
 State of Public Safety Report (Annual, Publicly Available)
 Annual Report (Annual, Publicly Available)
 Business Plan (Annual, Publicly Available)
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Summary of Public Outreach Programs, January 12, 2009.
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Public Safety Regulatory Performance Report (Quarterly, Distributed to the TSSA
Board and the Ministry)
Report on Health Impacts from Incidents (Annual, a new report distributed to the
TSSA Board and the Ministry)

These reports offer a large amount of information, and represent a significant reporting
effort on the part of the TSSA. The State of Public Safety Report documents activity and
incident metrics across the regulated industries, and identifies trends by displaying key
incident metrics over the past five years. It also includes data from analysis and
investigations that break down the cause of injuries or fatalities, offering insights into the
main contributing factors. Using data from the State of Public Safety Report, incident
data over time can be compiled, such as these examples, looking only at Elevating
47
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Compiled from State of Public Safety Reports, 2000 – 2007. Note, 2007 is the most recent report, as the report
covering calendar year 2008 has not yet been published.
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Elevating Devices - Reported Incidents by Year

The TSSA has, over the years increased the amount of information included in its
reports, and for the past five State of Public Safety Reports, also included activity
metrics for the number of scheduled inspections and number of inspector-issued
directives ordered due to non-compliance. An example of these statistics follows for
48
Elevating Devices, compiled from the reports:
Scheduled Inspections and Inspector-issued Directives - Past Five
Years Reported
60000
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These summary statistics are expanded in quarterly reports to the MSBCS, and include
breakdowns by device class, inspection outcome distributions, near miss occurrences,
injury distribution, detailed causal analysis such as root cause categories including a
breakdown of specific root cause, direct causes and contributing causes. The detail in
these quarterly reports has evolved over time, as part of an iterative process with the
Ministry’s Sector Liaison Branch to further refine the types of information needed by the
Ministry.
Despite significant data reporting efforts, measuring the operational performance of the
organization in regards to its safety mandate, and harmonizing on a safety metric to
measure the public safety of Ontarians within the industries regulated by the TSSA, has
remained a work in progress. A key challenge to measurement metrics, is that the most
accessible metrics, and the ones often regarded as easy to measure - the incident and
activity metrics - have severe limitations and shortcomings. Incident metrics, such as
the ones highlighted in the charts above, and published in the annual State of Public
Safety Report, suffer from the following limitations and challenges:
 These measures do not take into consideration near-miss situations, where there
is no injury, yet a safety risk was still realized. For example, if a crane falls down
in the middle of the night on an empty site and no one is hurt. This could have
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Data extracted from State of Public Safety Reports 2003 – 2007. Note, 2007 is the most recent report, as the report
covering calendar year 2008 has not yet been published.
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Due to the limitations of the incident metrics, over the past number of years, the TSSA
has invested significant effort in developing and evolving its public safety and
performance metrics. The development of a new performance metric, specifically, the
Disability-Adjusted Life-Year (DALY), in conjunction with developing a Risk-Informed
Decision-Making (RIDM) model, are two areas where the TSSA has shown significant
innovation and leadership.
The evolution of TSSA performance metrics has not been a straightforward exercise, nor
has it been without challenges for the organization. Initial work on a Safety Index, was
abandoned after it reportedly did not stand up to peer review. Naturally, false starts and
set-backs are an inherent element of attempting to innovate, and as such, during
discussions the TSSA executive team openly recognized significant learnings from that
investment. The current approach however has been significantly enhanced by those
learnings, and the current DALY metric has been internally developed and is in initial
implementation. Currently it is applied to corporate scorecards and broader adoption is
anticipated as it is seen as a ‘unifying language’ to allow comparisons.
9.3.6.2 Benchmarking
Despite the DALY allowing for internal comparisons, benchmarking is an area within the
TSSA where room for advancement remains. The challenges identified are that other
jurisdictions and other safety organizations are still in the early days of data collection, or
they may be using different metrics, and in some cases, they may be unwilling to share
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resulted in a dramatically, perhaps fatally, different result had it occurred during
the day on a busy construction site.
Data reporting remains a challenge, as the TSSA can only investigate and report
on incidents that are reported to them. In some industries, there may be a fear
that reporting an incident will result in negative consequences, whether that be
increased scrutiny, detailed investigations, or immediate fines or sanctions. This
tendency is compounded when there are no injuries, as in addition to being
hesitant to report, some may not know that the TSSA wants all incidents
reported. The trends in incidents are therefore also impacted when specific
campaigns are launched to improve industry relations and the need for incident
reporting is communicated to and understood by stakeholders. Increased
reporting results in increased incidents according to the statistics, which in the
short term may appear to be a negative safety trend, but that is misleading since
it may in fact simply be a reversal of the previous underreporting.
Injuries and fatalities in most industries, fortunately, are low in number, so
statistics year over year can appear distorted, as one major incident can
exaggerate the trend as a peak that year, while over a longer term trend the
safety profile of that industry may remain acceptable or even good.
Data integrity issues also contribute to the challenges in compiling, analyzing and
reporting these statistics, as the TSSA has struggled with legacy IT systems
challenges. (Data integrity issues will be dealt with as a separate section below.)
Usage trends over time are difficult to reflect in the statistics, such as a change in
usage rates, types of devices, increase in install base, or cyclical factors. For
example, in a mild winter there would be a reduction in the number of users of ski
lifts, or a particularly long winter with lots of snow may see ski resorts full. It
would be expected that ski lift incidents would be impacted by the change in
volume of users, yet the basic incident statistic only reflects the nominal value of
injuries.
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information. Benchmarking with other jurisdictions is further complicated in that many of
the services the TSSA offers may be different from those offered by others. For
example, without knowing that other jurisdictions do the same level of engineering
review, the service volumes, fees, turnaround times, or staff efficiency can not be
compared. Fees are also difficult to compare as other jurisdictions operate under
different funding arrangements. In general, and specifically regarding fees and response
times, the TSSA reports that, ‘We benchmark against ourselves’. As metrics evolve, and
partnerships develop and grow with other organizations, perhaps future benchmarking
will evolve to be more broadly scoped, and reasonable comparisons will be possible.
A final note regarding evaluation of the TSSA is that as the organization moves to
enhance its performance reporting through new and innovative metrics, its performance
reports, scorecards, quarterly reports, and business plans have had to evolve in
conjunction. This has resulted in a challenge identified by the TSSA, and the Ministry,
as the evolution of the reports and the resulting changing metrics make year over year
comparisons difficult, and can make performance assessments confusing. Although
incident, injury, fatality, and TSSA activity metrics are reported in the State of Public
Safety Report, these basic metrics are now rarely found in business plans, scorecards
and annual reports, where either more sophisticated metrics are applied or metrics are
omitted. While moving toward more sophisticated metrics is seen as a positive by the
TSSA due to the limitations of incident metrics, the consequences of this move seem to
be acknowledged, but underappreciated. In addition to making it difficult to identify
trends, it undermines the reporting effort invested by the TSSA by reducing the
perceived usability of the reports. In order to monitor trends, users of the reports require
a stable set of metrics and consistent reporting approaches, which has not been the
case. Additionally, these changes also put an education burden on the TSSA as it now
needs to explain both the limitations of the previously used, accessible metrics of
incidents or injury/fatality, while explaining and promoting the benefits of these new,
sophisticated metrics. This challenge is not trivial, as incident and activity metrics
continue to be the types of metrics sought by the public, the media and therefore also by
the Ministry, especially during issue or crisis management situations. Therefore,
although the TSSA is to be commended for the innovation and leadership demonstrated
by researching, developing and promoting a new measure of safety and tracking
performance against this new metric, the TSSA will continue to struggle against the
simplicity and accessibility inherent in basic incident and activity metrics.
9.3.6.3 Customer Surveys
As a regulator, the TSSA faces unique customer satisfaction circumstances when
compared to conventional government programs and client service delivery practices.
First and foremost the TSSA’s focus is on safety and in the course of undertaking its
public safety mandate it must also strike a balance between industry need and that of
the licensee with the public interest. Licensees are not necessarily customers by choice,
while fees collected for services (licences, registrations, permits, inspections) are the
primary sources of funds used to support TSSA operations.
Enforcement activities also require TSSA’s ‘customers’ to in fact be subject to
inspections, and when non-compliance is found, sanctions such as inspector-issued
orders/term and conditions, fines, or Statutory Director revocation/suspension of licences
or permits are implemented. In extreme cases the TSSA has the authority to stop a
‘customer’ from continuing its business. The traditional business mantra of the customer
always being ‘right’ is not applicable to a regulator, specifically not in terms of
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compliance and assessment of safety risk. For a regulator, a satisfied customer does
not necessarily need to feel ‘right’ or ‘wrong’, but instead typically feels that they have
been treated fairly, sees value in the mission and mandate of the regulator, understands
the processes and procedures associated with the regulations and rules, and does not
feel that the fees represent an undue burden.
To measure satisfaction, the TSSA has regularly scheduled satisfaction surveys using
third-party external firms. These include:
 Customer Satisfaction Survey
 Customer Contact Centre Satisfaction Tracking
 Values Research Survey

General trends show stable Customer Satisfaction results, with the past three years
reporting overall satisfaction rates in the low 70s. (2008: 72.6%). Highlights of the
TSSA 2008 Customer Satisfaction Research include research into the Drivers of
Satisfaction, shown below.
49

Drivers of Satisfaction, TSSA 2008 Customer Satisfaction Research
Drivers
Quality of inspections*
Quality of service from office staff (staff other than inspectors)
TSSA provides service in a timely manner
TSSA contributes to a level playing field within the industry
TSSA provides good value for the fees I pay
* As measured by satisfaction with the most recent inspection.

2007
82%
71%
70%
66%
57%

2008
79%
72%
72%
69%
61%

The Values research survey is performed to assess the overall level and drivers of
‘value’. The research showed that 89% of customers rate the overall value of the
organization as either ‘moderate’ or ‘high’. Also in this research, 83% of customers
50
surveyed ‘agreed’ that TSSA is effective in maintaining public safety in Ontario.
9.3.6.4 Business Planning
The TSSA develops three annual planning documents:



Strategic Plan - A company confidential document. Reported to aspire to be
more high level, longer term, and one that quantifies the vision.
Operational Plans - Developed in conjunction with budgets.
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2008 Customer Satisfaction Research: Survey Results and Strategy,
http://www.tssa.org/CorpLibrary/ArticleFile.asp?Instance=136&ID=ACA3FD167403497FB3AB52B4D3D69B46
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TSSA Perceptions of Value Survey, 2008. Overall Value, pg 23; Maintaining Public Safety, Pg 40.
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While the first two survey approaches measure the level of satisfaction from licensees
with TSSA services, the latter survey approach attempts to measure customers level of
awareness with respect to the value that TSSA provides to the industry and to the
general public.

Elaine Todres and Associates - DAA Review Phase One



Business Plan - The Ministry requests a mid range business plan that goes three
years out. Ministry has a specific template. Time range falls between TSSA
Strategic Plan and Operational Plans.

The TSSA recognizes the Ministry’s oversight responsibilities, and continues to evolve
the TSSA Business Plan to enhance it to include the information the Ministry needs.
The TSSA reports that it uses the business plan to share its strategic priorities at a high
level with the Ministry. When developing the Business Plan, the TSSA suggests that the
executive team ‘pulls up from Operational Plan and pulls down from Strategic Plan.’
Currently, it is difficult to assess the alignment between the various documents. The
Strategic Plan is not shared with the Ministry, nor is an executive summary made
available. Business metrics shared with the Ministry do not appear to be the same
business metrics that the Operational Plans use, and with limited information sharing,
and without knowing what the strategic goals and vision of the organization are, it is not
possible to determine whether the Business Plan objectives and priorities align with long
term goals. Even short term goals are only reported at a high level, with rather limited
reporting of management oversight of the organization being offered via annual
scorecards. These scorecards outline “Initiatives”, “Key Performance Indicators”, and
“Performance Metrics”. However, major investments are only briefly mentioned in the
annual report’s balanced scorecard, and the indicators are generally brief and the text is
not always very specific. A major, significant enterprise wide IT investment project is
captured as an initiative with a targeted key performance indicator of “Successful
51
implementation of new information system in accordance with approved plan,” and the
final performance report for 2007 -2008 suggests simply “Target Achieved”, despite the
initiative being only the first part of a major three year multi-phase implementation
covering all core business functions.
Some initiatives do offer more specific, measurable, time-based, informative metrics,
and the performance results offer valuable details to further articulate whether the target
was achieved or not, (assets/liability ratio, dollars of positive sustainable savings
achieved, Customer Survey Results percentage). Unfortunately, this is not often the
case as the majority of the performance results do not offer much insight. Specifically in
cases where the targets are not achieved, the reader is left to wonder whether the target
was narrowly missed or catastrophically missed, as the binary scorecard reporting gives
no indications of whether a target was missed by a large or small degree. Typically the
report is also silent as to why.
Even with binary reporting, specific performance measures are the heart of a scorecard,
and the utility of vague ‘key performance indicators’ such as “Commence public safety
52
behaviour research” , remains low. Even though the ‘target’ is documented as
‘achieved’ this is not specific nor measurable enough to be a valuable performance
measure of the organization or of management. Categorically, more explicit linkages
should be made between the Strategic Planning process, the Business Planning
process, and the Operational planning process. Best business practice would call for a
demonstration of alignment between tactics and strategy, in conjunction with scorecards
that articulate and measure performance across the organization in achieving its targets
towards these goals. To do this there needs to be: sharing of business planning and
51
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TSSA Annual Report 2007 - 2008, Appendix 1, Page 26.
TSSA Annual Report 2007 - 2008, Appendix 1, Page 28.
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performance information; the fulsome documentation of objectives; clear linkages
between business initiatives and organizational strategy; the creation of specific,
measurable, time-based targets and performance measures; and informative reporting
of the outcomes. Currently, this best practice target is not yet achieved.

9.4
9.4.1

Additional Performance Aspects
TSSA Data Integrity

The TSSA’s data reliability issues were flagged by the Provincial Auditor in a report
tabled in December 2003, where incident data was found to have a high error rate of
over 20%.

As indicated by the citation from the Business Plan, the TSSA took the challenges with
their data integrity seriously, and reacted to the Auditor’s Report by implementing a new
incident management system in 2005, which drove down the error rate to the point
where an external auditor determined in 2006 that the error rate was ‘statistically
insignificant’. Unfortunately, the implementation of the incident management system did
not address the challenges and limitations TSSA faced with their IT system (known as
POSSE). The challenges identified were:
 The system was developed in ‘silos’, over time, as business units were added;
 The database structure is not conducive to data/information exchange;
 Performance issues developed over time;
 POSSE has been customized to the TSSA needs to the point where updates are
no longer possible; and
 Data integrity issues (non-incident data) have been identified.
By the summer of 2007 the TSSA had initiated Project Quest, the move to replace the
legacy IT system with a corporate enterprise-wide solution. Ultimately selecting Oracle,
the three phase implementation project began in August 2007. By December of 2007
Phase 1 was complete, which was the implementation of Oracle Financials. Oracle HR
followed and was complete by April 2008. Phase 3, is currently ongoing with core
business functionality planning to be implemented by May 2009. Originally scheduled
for fall of 2008, project delays have shifted the Go Live into the spring of 2009. Currently
a significant data cleansing and validation project is working in tandem to allow the
POSSE data to be migrated to the Oracle system. This will be followed by ongoing
further stages of data cleansing and validation.
53
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2005/2006 Business Plan Scorecard, page 17
2005/2006 Business Plan, page 7
2005/2006 Business Plan, page 12
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The 2004/2005 business results, published in the 2005/2006 Business Plan Scorecard
announce that the “TSSA has also acted to improve investigations through improved
inspector checklists, data collection and on-site analysis. The integration of the new
53
process into the POSSE database has resulted in improved data quality and analysis.”
That same business plan suggests that the “TSSA’s journey to zero serious injuries and
fatalities requires world-class data collection and analysis to support its risk-based
54
approach.” Therefore it concludes that “…ensuring data integrity and reliability, will be
55
the top priorities for the Information Services team.”
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The parallel Data Cleansing Project was initiated in May 2008 to prepare data for
migration into Oracle System. The objective is to cleanse the data to adhere to the
Oracle database business rules, and prepare the database for import into Oracle. Most
of this work will not validate the accuracy of the data, rather it will simply ensure that it
follows the business rules. For example, this effort will ensure that a postal code follows
the convention letter, number, letter, number, letter, number; or that ON is used for
Ontario; but the cleansing does not validate that the address information is correct,
merely that it is in proper address format. This may represent a challenge to the
organization as various data cleansing and validation efforts have been reporting in
scorecards and business plans over the years, including recent efforts. The distinction
between preparing the data for migration into the new database, and actually verifying
the accuracy of the data/information may not be clear to all stakeholders, who may have
expectations that the days of data integrity issues at the TSSA are over. Until the
validation efforts are complete, and quality control and quality assurance mechanisms
are built into the TSSA business processes, data integrity will continue to challenge the
TSSA.
The cleansing of the database for migration is on target for the April 2009 data migration
initiative. A series of follow-on Data Integrity Projects will be undertaken to check that
the data migrated into Oracle is correct (remove duplicate records, complete necessary
data fields, and validate data). These projects are planned for post Oracle launch. The
techniques to be used include: client surveys, review of hard files, inspector reviews
during inspections, review of data during renewals (part of ongoing business processes).
The current year (2008/2009) Business Plan Scorecard includes:
 Objective: Data validity – incident data
 Metric: Data error rate statistically insignificant
 Fiscal Year 2007/2008 Performance: Statistically insignificant
 Fiscal Year 2008/2009 Target: Statistically insignificant
Further to these metrics, the Business Plan has a section on Data Validity, which
includes: “The focus for fiscal year 2008/2009 of the data validity work plan is nonincident data.” Specifically, that: “Cleansing and verification of customer data will be
completed prior to migration into the new Oracle business system data base. Cleansing
of the technical data will occur over a three-year period with verification taking place
during inspections after the implementation of the Oracle system using its change
56
management capabilities.”
What is clear, is that data integrity, in some form, has been and continues to be a
challenge for the TSSA, since at least 2003. Current efforts to cleanse the data for the
Oracle migration will require significant follow up work to actually validate the data, with
current plans suggesting that this is year one of a three year effort. The TSSA appears
to recognize the need for good data, and states this in Business Plans over multiple
years, and has expended significant effort and resources in data integrity projects since
the 2003 Auditor’s Report. Nevertheless, data challenges remain, and validation efforts
are in year one of a three year plan. At the same time, aside from the “data validity incident data” objective noted above, the current Business Plan Scorecard is silent on
objectives targeting non-incident data integrity, the data cleansing project; years two and
56
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three of the planned data validation initiatives; or list any objectives regarding data
quality control or assurance efforts.

9.4.2

Non-mandated Business

The Ministry has raised some questions with regard to the TSSA reporting and
accountability framework for new business ventures. The TSSA Administrative
Agreement diverges on this issue from the ESA’s Administrative Agreement, the only
other DAA to undertake non-mandated business ventures. Under the ESA
Administrative Agreement, the ESA must work with the Ministry to jointly develop
policies and guidelines for exploring new business ventures, and these must be
approved by the Minister. The ESA is also unable to enter into financial arrangements
57
without the prior written consent of the Minister.

The TSSA has a publicly-posted New Business Policy that states “As TSSA enters into
new business arrangements that promote and enhance public safety, and are consistent
with its vision and mission, it will operate in compliance with the principles outlined in this
59
New Business Policy. A series of principles are mandated that TSSA will apply when
seeking new business ventures. The “Policy” also lays out compliance principles that
include: communication to stakeholders; monitoring; implementation with confidentiality,
60
disclosure, and fairness; annual independent review made available to the public. The
TSSA is currently in full compliance with the terms laid out under the latest
Administrative Agreement.
Regarding the linkage between new business development and executive
compensation, the focus of the current management scorecard is on key operational
areas. It is according to the performance measures on this scorecard, that eligibility for
executive variable pay compensation (bonus) is determined. As mentioned above under
57
58
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ESA Administrative Agreement, Section 13 (1) and (2).
TSSA Administrative Agreement, Section 13 (1) (2) (3) (4).
TSSA New Business Policy 2008/2009.
Ibid.
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However, under the terms of the most recent TSSA Administrative Agreement, the TSSA
may enter into such arrangement, “provided they are in accordance with the objects of
the Administrative Authority” and that it “conducts itself in a manner that maintains its
ability to effectively deliver its delegated responsibilities.” The TSSA is also required to:
“(3) ... establish a policy to guide its delivery of the Other Activities, consistent
with sub-paragraphs (1) and (2), which will be made available to the public,
including posting on the Administrative Authority’s web site.
(4) ... conduct an annual audit of its compliance with its policy concerning its
delivery of the Other Activities. The results of this annual audit will be made
available to the public, including posting on the Administrative Authority’s web
58
site.”
Under the terms of the Safety and Consumer Statutes Administration Act, 1996, the
TSSA must:
“...carry out the administration of designated legislation delegated to it and shall
do so in accordance with law, this Act, the designated legislation and the
administrative agreement, having regard to the intent and purpose of this Act and
the designated legislation.”

CEO compensation, the board has a compensation committee and is currently reviewing
executive incentives. Currently, the scorecard requires that specific objectives (triggers)
be met, demonstrating that core corporate objectives have been achieved. The
scorecard includes a weighting mechanism, which allocates only a small percentage of
the CEO variable pay to the TSSA’s performance in areas of non-mandated business.
This mechanism appears to reasonably incent the TSSA executive toward core,
mandated business performance.
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9.5

Summary and Observations in Operational Performance

In summary, the operational performance evaluation of TSSA highlights an organization
that performs its core regulatory functions at a very high level. The review also
highlights several potential areas of improvement that TSSA executive may wish to
consider to further enhance operational performance, these include:
 Develop a stable set of performance metrics that reflect all regulated sectors,
don’t change year to year, and report on:
o Public Safety Outcomes
o Enforcement Activities
o Certification/Licensing/Registration/Permitting Activities
o Compliance Outcomes
o Customer Service Outcomes
o Financial Performance Outcomes
 Apply the Risk Informed Decision Making (RIDM) approach to licensing and
renewal activities. For example, look at performance data when renewing
licences, and consider terms and conditions based on compliance/performance.
 Implement an auditing process to verify renewal and licence submission
information.
 Move from absolute to relative performance metrics that take into account such
things as usage rates or installed base for devices.
 Improve linkages between strategic planning, business planning, and operational
planning activities. Measure business performance against stated Key
Performance Indicators that are uniformly used to track progress at varying levels
though strategic plans, business plans, annual reports and public safety reports.
 Continue focus on data quality. Continue to pursue data cleansing activities as a
top priority, while implementing Quality Assurance processes and procedures
throughout the organization. Expand third-party review to include validation of
data and review/monitoring of data quality assurance and quality control
procedures, specifically during the transition to the new enterprise system.
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10 Recommendations

Regulatory Governance
 Best practice would suggest a requirement for the TSSA Board to have a
Regulatory Affairs Committee.
 Best practice would require the Ministry to develop policy around Regulatory
Plans, RIAs, consultation policy.
Oversight
 Enhance the oversight capacity in both the Sector Liaison Branch and the Policy
Branch.
 Amend the Administrative Agreement to provide more clarity around those
matters for which the Ministry has policy primacy, and those that might be
negotiated between the two parties, the Ministry and the TSSA, as referenced in
the Systemic Recommendations.
Stakeholder Relations
 Develop an impact analysis that includes assessment of considered changes
upon small business, the consumer and the public, and implement an
appropriate process for consultation that includes RIA analysis.
 Implement better feedback loops within the regulatory development processes.
Operational Performance
 Develop a stable set of performance metrics that reflect all regulated sectors,
don’t change year to year, and report on all core business functions and
objectives.
 Improve linkages between strategic planning, business planning, and operational
planning activities.
 Continue to focus on data integrity, data quality, and implement data quality
control and assurance processes and procedures throughout the organization.
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The TSSA, since inception, has served the public well as evidenced by the relative state
of public safety in the industries regulated by the TSSA. As an organization, the TSSA
has evolved and matured since inception and in many cases has demonstrated that it
mirrors many of the best practices identified across the assessed categories of corporate
governance, regulatory governance, oversight, stakeholder relations, and operational
performance. Naturally, as in all organizations, there is some room for improvement. In
the case of the TSSA, there is clear indication that in most of the cases where there is
room for improvement, there is also evidence of movement towards best practice. The
following recommendations therefore serve to encourage and strengthen those efforts.
These recommendations are specific to the TSSA, but need to be contextualized in
terms of the systemic recommendations that have been included in Section Two of this
Report.
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ESA

11 The ESA
Until 1998, electrical safety inspections were undertaken directly by government, through
Ontario Hydro. When Ontario Hydro was broken up into Ontario Power Generation Inc.,
Hydro One, the Independent Electricity System Operator and the Ontario Electrical
Financial Corporation, the inspection function was set up as a DAA: the Electrical Safety
Authority with delegated authority and responsibility for day-to-day regulatory
61
administration of electrical inspections.

11.1 Key Participants
11.1.1

The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables DAAs to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory
change requires the Lieutenant Governor’s assent, acting on and with the advice of the
Executive Council, or Cabinet.

11.1.2

Ministry of Small Business and Consumer Services

The Ministry retains overall accountability and control of the regulating legislation and
ensuing regulations. It has a number of tools at its disposal, most of which are set out in
the Administrative Agreements that are negotiated between ESA and the Ministry.
Under this DAA model, the Ministry retains two key functional responsibilities:
• Statutory/Regulatory primacy - Any changes to the statutes or
regulations related to electrical safety and the ESA can only be delivered
by the Ministry
• Policy primacy - The Ministry is the senior partner in jointly developing
policy recommendations for and with the ESA
Two key interactional foci within the Ministry are:
1. Sector Liaison Branch
2. Policy Branch
In addition to these key responsibilities, the Ministry:
• Is accountable to the legislature
• Delegates administrative responsibilities to DAAs, and, with the consent of the
Cabinet and the LGIC, can revoke designations if and when required
• Negotiates administrative agreements with DAAs
• Appoints a minority of members to each DAA’s Board of Directors
61
62

Evolution of Governance at ESA. December 5, 2008. Page 1.
Ibid. Page 1.
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At the outset, ESA had responsibility for the inspection of new electrical installations, and
62
for the evaluation of non certified products. Currently, the ESA enforces Ontario’s
Electrical Safety Code, regulating electrical distribution of safety, licensing electrical
contractors and master electricians, and ensuring that electrical products used in Ontario
meet safety requirements.

•
•

Approves rules regarding Board composition, fee setting processes, conflict of
interest, and access and privacy
Monitors DAA performance to ensure that the public interest is protected by
63
reviewing Annual Reports, Business Plans, and Performance Measures.

11.1.3 Electrical Safety Authority
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The ESA assumes responsibility for delivery of regulatory enforcement, as well as full
financial and legal responsibility for delivering the various regulatory services. ESA is
responsible for all day-to-day decision-making and management of the regulatory
services including licensing and registration, enforcement, inspections, investigations,
discipline, and consumer complaints.
The ESA operates as a not-for-profit corporation governed by a 12-member Board of
Directors. Under the terms of the Administrative Agreement, the Authority is
accountable to the Ontario government through the Ministry of Small Business and
Consumer Services. ESA is self-funded, and derives its funding by charging fees for its
64
services. It has a Consumer Advisory Council and a number of industry councils that
provide operational feedback and input, market surveillance, strategic guidance and
direction.

Board of Directors

President and CEO

Managing Director, FESG

VP, Human Resources

Vice President and
General Counsel

HR Director

VP, Operations and COO

VP, Regulatory Affairs and
Corporate Services

VP, Finance and CFO

VP, Programs and
Customer Service

GM, CSS

GM, Utility
Regulations

GM, Information
Systems

Director,
Communications

GM, Central

GM, Registrar
Licensing and
Certification

Director
Corporate
Projects

General Manager,
CSC

GM, West

GM, Product
Safety

GM, East

GM, North

11.2 The Legal Framework
DAAs operate under three legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent
financial audits of financial statements; election processes for Board of Directors)
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“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services
Division, Ministry of Small Business and Consumer Services, December 2008, slide 4.
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Subject to specific legislative framework of the Safety and Consumer Statutes
Administration Act, 1996
Subject to the regulatory framework established by relevant sector-specific
65
legislation.

“The Administrative Agreement is supplementary to the regulatory framework, and is
signed by the Minister and the DAA. It provides a general statement of the relationship
between the Ministry and the DAA, and describes the organization and any terms and
conditions associated with the designation of the organization, such as Board
representation, termination, delegated responsibilities, services and programs, and
details of a fee-setting process. This document also lays out reporting arrangements
between the Minister and the DAA related to business planning, annual reports, and any
other form of reporting or communications. The Agreement also requires that the DAA
maintain insurance against liability arising from carrying out its delegated
67
responsibilities.”

11.3 The Evolution of the ESA
The ESA was created as a DAA in 1998 as a self-funded not-for-profit corporation with
responsibility for public electrical safety in Ontario. On April 1, 1999, Ontario Hydro’s
Electrical Inspection Division became the Electrical Safety Authority (ESA) assuming the
68
responsibilities previously held by Ontario Hydro’s Electrical Inspection Division.
ESA is accountable to a Board of Directors and operates under the Electricity Act, 1998
and an Administrative Agreement with the MSBCS. ESA was conceived by the
Government of Ontario in the late 1990s to move the administrative responsibility for
regulation in certain sectors into an arm’s length relationship with government, and to
enable the Government of Ontario to retain legislative and regulatory control in these
sectors.
Today, the ESA has 419 employees across Ontario.
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“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services
Division, Ministry of Small Business and Consumer Services, December 2008. Slide 8.
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Ibid. Slide 5.
Ibid. Slide 5.

ESA website: http://www.esainspection.net/Corporate/abt_002.php?s=0 and
http://www.esainspection.net/Corporate/abt_001.php?s=0
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“Legislative authority for the DAA Model is derived primarily from the Safety and
Consumer Statutes Administration Act, 1996. This Act stipulates that delegation may
not occur until the Minister and DAA have entered into an Administrative Agreement.
The Act also requires that each year the Minister table the Annual Report of each DAA in
the Legislature, to ensure public transparency and accountability. The Act gives the
DAAs authority to set fees and administrative penalties, and provides the legal authority
to delegate, by regulation, the day-to-day administration of government statutes to not66
for-profit corporations (the DAAs).” The legislation also enables the Minister to appoint
up to 49% of the members of the Board of Directors.
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As a not-for-profit organization, ESA operates according to a set of principles
designed to ensure an effective balance between the twin goals of protecting the
public interest while supporting continued private sector competitiveness. A ...
Board of Directors representing both industry and non-industry interests governs
ESA, and further advice and guidance is provided through advisory councils.
ESA is accountable to the public through the Minister [of Small Business and
Consumer Services] for meeting its legislative and contractual obligations in the
delivery of its delegated regulatory mandate. At the same time, it is accountable
69
to its regulated sectors for results, sound management and efficiency.
ESA is governed by a Board of Directors, three of which are appointed by the Minister of
Small Business and Consumer Services, and one ex-officio Director, the President and
Chief Executive Officer. The others are elected by the members of the ESA, who are
the members of the Board of Directors. A number of functions including operations,
regulatory affairs and corporate services, finance, human resources, programs and
customer services as well as General Counsel currently report to the CEO.
The ESA has evolved, from a Division within the then Ontario Hydro in 1998, to a notfor-profit authority with responsibility for carrying out administrative and regulatory
functions on behalf of the Ontario Government. Its initial focus was the inspection
function. At the outset the ESA had responsibility for the inspection of new electrical
installations in the residential, commercial, industrial and institutional sectors and for the
evaluation of non certified products. The early years were directed toward the
achievement of financial stability. The “founding” Board was determined to establish a
good corperate governance approach, and sharpened the focus on becoming a
financially sustainable business enterprise. Its initial committee structure included
Governance and Human Resources Committee, a Regulatory Affairs Committee and an
Audit Committee. The new Executive Team started developing robust annual plans with
a balanced scorecard; the development of Key Performance Indicators, and an incentive
based compensation system. The ESA was able to negotiate a gain-sharing model with
the Power Workers that led to a strong emphasis on outcomes. By the end of 2004, the
ESA was on a sound financial footing, due, in the mind of the Chair to the following three
factors:
 New focus on cost and service delivery
 The introduction of new offerings that contribute to safety and a contribution to
margin, prevention strategies and safety promotion
 Unregulated business offerings that contribute to safety
The second phase of development, 2004 to the present, is marked by a passionate
commitment to enhancing safety. The shift to prevention and education can be
exemplified by (1) the Authorized Contractor Program, where enforcement activity is
linked to contractors’ overall performance, thereby rewarding excellence (2) the
Continuous Safety Services program, popular with larger industries, and now becoming
popular in public housing. Under this Continuous Safety Program a log is kept of all
electrical work done in the facility and there is no requirement to wait until the electrical
inspector has been there before commissioning the installation to take place.
Inspections are done on a periodic basis at which time the inspector looks at the log.
The program is seen by industry as one that streamlines regulation.
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ESA Website – Document “Electrical Inspection – Historical Perspective” dated 12/12/2003 from:
http://www.esainspection.net/pdf/Evolution_of_Electrical_Inspection.pdf
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The Chair suggests that the reputation of the ESA for service excellence has also been
recognized in the mining sector, which is federally regulated. Since 2004 ESA has
broadened the safety footprint by becoming responsible for the Electric Power
Distribution Systems employed by Electrical Distribution Utilities, for the licensing of
electrical contractors, and for the safety of electrical products.

11.4 Changes in Culture
The change over time from an exclusive focus on inspections to the absorption of
significant new programs along with an emphasis on prevention has required a culture
shift at the ESA.

It would be fair to say that the founding Board was preoccupied with achieving financial
stability. Once that was achieved, the Board turned to the development of a vision, a
new mission, a longer term outlook, a five year strategic plan, enterprise risk
management (which has been acknowledged as being driven by the Board), linking
compensation to results, stakeholder engagement, the cultural shift from enforcement to
prevention, engaging safety partners, talent management and pension plan
management.

11.6 Stakeholder Management
ESA was established at the outset with two broadly-based Advisory bodies: the Industry
Advisory Council, and the Consumer Advisory Council. At the outset, it also established
two technical advisory committees, the Ontario Provincial Code Committee and the
Utility Advisory Council. Finally after taking on new responsibilities for the licensing and
registration of electrical contractors, the Electrical Contractors Registration Agency
(ECRA) was integrated into the ESA with a reporting line to the Regulatory Affairs
Committee. ECRA is an advisory Board. A fifth advisory council, The Contractors
Ontario Council was also established. The Board has acknowledged that there are
tensions or “minority dissension” from the contractor community and the ECRA. The
Board commissioned a review of the stakeholder engagement processes to ensure that
there is a process in place that allows for adequate involvement in policy and strategy
development by stakeholders. Its commitment to stakeholder involvement can be seen
from the following excerpt from the ESA’s Annual Plan:
It is critical that ESA and its various stakeholder groups work together in
a collaborative environment wherein progress can be made in producing
new and creative approaches to electrical safety. With a high level of
engagement, ESA will forge new alliances in the next fiscal year which will
70
further streamline and focus our efforts at preventing electrical hazards.
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11.5 Changes in Governance

12 Corporate Governance
12.1 The Structure and Functioning of the ESA Board
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ESA is a not-for-profit corporation without share capital. The Directors of the Board are
the Members of the corporation and are deemed to become Members upon their
election to the Board. The Board is comprised of three Directors appointed by the
Minister of Small Business and Consumer Services, and eight nominated and elected by
the Members, i.e., the Directors themselves. A twelfth member is ex-officio, the
President and Chief Executive Officer of ESA.
Directors not appointed by the Minister may be removed by a special resolution of the
Members. Under the Administrative Agreement, the Minister must review and approve
any change in the Board’s composition and election procedures.
The mandate of the Board as envisioned in the ESA Board Charter includes:
 “Regularly reviewing with Management the state of electrical safety, the strategic
environment, the emergence of new risks and opportunities including the
implications for strategic direction and the operation of ESA;
 Approving strategic plans that take into account the ESA’s major risks and
opportunities and overseeing the management of those risks;
 Appointing, coaching, monitoring and assessing the performance of the Chief
Executive Officer;
 Charging the CEO with the general management and direction of the business
and affairs of the corporation;
 Overseeing the appointment, training, monitoring and succession planning for
Senior Management;
 Monitoring the integrity of the ESA’s internal control and management
information systems; and
 Approving the annual budget of ESA and monitoring its financial performance to
ensure the financial viability of ESA and the efficient and effective use of its
71
resources.”
The business of the Board is undertaken through four committees.
Governance and Human Resources Committee is mandated to fulfill Board oversight
responsibilities regarding governance, nominations, and human resources on behalf of
the ESA including implementation of corporate governance and human resources
decisions of the Board, and to ensure adequacy and effectiveness of the system
implemented to ensure compliance with all corporate governance and human resources
72
legislation, policies and procedures.
Regulatory Affairs Committee is mandated to fulfill its oversight responsibilities regarding
regulatory matters on behalf of the ESA.
a. Regulatory Framework:
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Ministry/ESA Administrative Agreement, Schedule “E”: Code of Conduct for Board Members Electrical
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Audit Committee is mandated to assist the board in fulfilling its oversight responsibilities
regarding audit, finance and financial risk management on behalf of ESA. Among its key
functions are relationships with external auditors concerning, scope, independence,
receiving recommendations, overseeing communications to Chair of the Board for
internal and external whistle blowing, monitoring finances to ensure compliance with
Administrative Agreement and compliance with regulations and legislation. The Audit
Committee is NOT responsible for planning or conducting external audits, ensuring
financial statements are prepared in accordance with appropriate accounting principles,
ensuring public disclosure of financial matters are fairly presented, ensuring adequacy of
internal control over financial reporting structure and financial risk management
74
systems.
Pension Committee is mandated to assist the Board in fulfilling its oversight
responsibilities regarding the ESA Pension Plan (the Plan) and Supplementary
Employee Retirement Plan (SERP) with the authority to govern, manage and operate,
75
on behalf of the ESA, all investment aspects of the ESA Plan and SERP.
The ESA has five Advisory Councils that report directly to the CEO: the Industry
Advisory Council, the Consumer Advisory Council, and the Contractors Ontario Advisory
Council as well as two special regulation- and code-specific committees, the Ontario
Provincial Code Committee, and the Utility Advisory Council. Finally, a formerly
independent Agency, the Electrical Contractors Registration Agency, has been rolled
73
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ESA Regulatory Affairs Committee Terms of Reference. July 12, 2008.
ESA Audit Committee Terms of Reference. July 12, 2008.
ESA Pension Committee Terms of Reference. November 2008.
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evaluate the adequacy and effectiveness of proposed or current legislation and
regulations
 ensure ESA is meeting its regulatory obligations and responsibilities
 monitor integrity and ensure adequacy of ESA processes and procedures for
ensuring appropriate separation of regulatory and non-regulatory services
 oversee establishment of and functioning of any agency or agencies with
responsibility for licensing or certification of electrical contractors and electricians
in Ontario
b. Risk Management:
 ensure adequacy and effectiveness of safety management framework to ensure
compliance with legislation and regulations associated with electrical safety and
consumer protection
 monitor adequacy and effectiveness of systems and processes that identify
electrical safety incidents and ensure controls are in place to reduce risks leading
to these incidents and ensure effective performance of inspections and audits
 oversee adequacy, effectiveness, and operation of ESA’s enforcement and
prevention activities
 oversee adequacy and effectiveness of ESA’s appeals processes
c. Stakeholder Engagement:
 oversee appointments to and monitor performance of ESA’s ECRA, Ontario
Provincial Code Committee, Consumer, Utility, Industry and Contractor Advisory
Councils and other advisory councils or bodies
73
 monitor the trends in satisfaction of clients that are recipients of ESA services”

into the ESA under legislation, and its Board reports directly to the Regulatory Affairs
Committee of the ESA Board. ECRA is an advisory board.
ESA is mandated under the Administrative Agreement to make and maintain all statutory
appointments required by law.

12.2 Process for Corporate Governance Evaluation
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The ESA commissions a third party to evaluate its governance effectiveness. All
Directors of the Board and five senior management staff are surveyed by standardized
questionnaires which are followed up by interviews. The questionnaires are thorough,
and are the source of the input for a governance plan, the work plan of the Governance
and Human Resource Committee.
The Board evaluation has pointed out some areas such as the stakeholder advisory
structure, as one worth monitoring closely. To that end, a study was commissioned the
results of which will be described in the chapter dealing with stakeholder relations.
The Board develops a work plan for all its committees and has a calendar setting out
prospective agenda items, all of which suggest best practice in corporate governance.
All Board members canvassed are very satisfied with the current approach to Board
evaluation.

12.3 The Annual Board Governance Work Plan
Based on the feedback from the governance surveys and the cycle of requirements from
each standing committee, the Corporate Secretary establishes a schedule of decision
items required by quarter of the fiscal year. The first quarter meeting would initiate
certain requirements to meet the human resource mandate of the committee, and initiate
the governance evaluation process. The September meeting of the Board would deal
with any policy changes required to governance polices. The third meeting is usually
devoted to a policy and strategy session.
The timetable meets the needs of the Board, its respective Committees and the
reporting requirements of the Ministry of Small Business and Consumer Services.

12.4 Board Orientation
The Board has created a robust orientation program that is required for each Director as
well as intensive ingoing training.

12.5 Financial Oversight
The Board, through its Audit and Finance Committee, assures itself that the ESA is
acting in a financially prudent manner. At the strategic level, the financial strategy, that
includes a five year forecast, assumptions on the forecast, and a growth strategy are
contained within the strategic business planning process. Annual financial and pension
audits are conducted and reviewed at appropriate intervals. Fiscal and financial reports
as well as compliance reports are reviewed at every meeting.
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12.6 Key Themes in Corporate Governance
Theme #1: Transitioning from the Founding Board
The ESA is a relatively new autonomous organization. As such, it is to be expected that
its governance would need to transition from a “founding” Board to a maturing one. The
Board evaluations made available to the Reviewer clearly demonstrated the growth in
maturation of the Board over time as it has moved to being more strategic, and focused
on risk management, and expanding its programmatic and regulatory ambit
simultaneously. In fact, the Board’s work on enterprise risk management led it to create
a new committee, the Pension Committee.
Theme #2: Stakeholder Representation

Theme #3: Ministerial Appointees
One tool available to the Minister in meeting his oversight responsibilities is the
appointment of Board members to the DAA. Currently the Minister appoints 25% of the
appointees to the ESA Board. All Board members surveyed are satisfied with the
current number of Ministerial appointments.
Some stakeholders who were interviewed felt that the use of Ministerial appointment is a
tool to ensure differences of perspective on the Board, a method to ensure consumer
interest and public interest participation, and the potential dilution of interest capture.
This line of reasoning would suggest that Ministerial appointments must continue to be
focused on skills matrices, and meeting the needs of diversity, and representation of the
public and consumer interest. One Board member opined that “the ESA has a perfect
blend of representation from government, the consumer and the industry”. Another
Board member, conscious of the fiduciary duty of care and loyalty to the organization,
offered that “the Board should be representative of the ESA stakeholders and should be
intentionally recruited to provide a matrix of skills that best serves the governance
responsibilities of the ESA”. Most of the stakeholders and current Board members
interviewed were asked to comment on the current practice of appointing a public
servant often from the Ministry of Small Business and Consumer Services. All
suggested that public servants are sensitive to potential conflicts of interest and handle
themselves appropriately. The greatest value they bring to the Board table is an
appreciation of current public policy context, and a sense of current approaches to
regulation.
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When asked to comment on the effectiveness of stakeholder practices, Board members
surveyed indicated that they were all satisfied with the relationship between the ESA and
its stakeholders; and 2/3 felt that the practices were good between the stakeholders and
their constituencies. When the question was directed at the relationship between the
Board and its Councils, the degree of satisfaction fell to fifty per cent. This of course is
an area that the Board has already identified as one worth exploring, hence the third
party evaluation. Some of those surveyed suggested that improvement is required with
the Electrical Contractor Registration Agency and the Contractors Ontario Advisory
Council. Interestingly enough, all Board members surveyed feel very comfortable with
the relationship between the Board and the Consumer Advisory Council.

Theme #4: Satisfaction with the calibre and performance of Board members
When asked to comment on the calibre of Board members, Directors responded as
follows:
There was consensus that Board members as a whole were well qualified.
When asked to comment to Ministerial appointments, 88% of respondents said
they were qualified, while 12% said they were not. With request to the calibre of
public servants, 88% of respondents indicated that they thought they were of
sufficient calibre while 12% replied that they were not.
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In reference to satisfaction with the performance of Board members, respondents replied
as follows:
89% were satisfied with the performance of the Board as a whole, its Ministerial
appointees and its public servants.
Theme #5: “Firewalls” to ensure non-interference with Statutory Director’s decisions
One measure of the independence of the Board and its focus on strategic rather than
operational matters would be the extent it established “firewalls” to ensure that no
76
interference with Statutory Director’s decision would be brooked by the Board. In
reviewing the third party governance reviews, there are no inappropriate matters on the
Board agenda. The Board, committed to excellence in corporate governance with
extremely good evaluations to its credit, has ensured that the appropriate firewalls are in
place. Further, all Board Directors interviewed affirmed this position. The survey
responses indicated that all Directors believe there is no Board interference, with 89%
being aware of no CEO interference with Statutory Directors’ decisions (with the
remainder not knowing).
Theme #6: Conflict of Interest Provisions
The ESA has adopted a Conflict of Interest Policy. All Board members surveyed are
satisfied with the policy and its application.
Conflict of Interest provisions can be found in the Board Charter, within its Board
77
Specific Code of Conduct that states that Board members will... “disclose any conflict
of interest to the Board in a timely fashion”. Additionally, appendix A of the charter is the
78
Board-Specific Code of Conduct from the Corporations Act, R.S.O. 1990 Section 71
which includes provisions around disclosure.

76

All appeals under the legislation administered by ESA are to statutory directors who are also ESA VicePresidents, and then to the Ontario Divisional Court
77
78

Board Charter 3.02(2) Approved 03-09-06. Page 3
Board Charter 3.02(2). Approved: 03-09-06. Page 6 of 7.
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Theme #7: The impact of shifting Cabinet portfolios
Many Board directors and industry advisory leaders indicated that the frequent reassignment of public safety to varying Cabinet portfolios in the last decade has created
conflicting priorities and steep learning curves for all concerned.
Theme #8: Consideration of non-mandated business opportunities

12.7 Summary and Observations in Corporate Governance
The ESA Board of Directors is committed to best practices in corporate governance. Its
commitment to self-evaluation, structural reform, the review of its relationship with its
major stakeholders is a hallmark of good corporate governance. The Board, committed
to continuous self-improvement, has a set of deliverables that are placed in a
governance plan of action for a fiscal year period based on evidence acquired through
its evaluation process. The Board is committed to Board education and orientation. Its
primary concern at the moment is examining the advisory structure and seeking
improvements to its relationships with its Contractor Advisory Council and ECRA.
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The Ministry requires that any new non-mandated business opportunities considered by
the ESA are approved by the Minister. It is important to note that all Board Directors
believe that the actions taken by the Board are in the public interest. Seventy per cent of
the Directors believe that the Board provides sufficient oversight regarding nonmandated business. One Board member indicated that the new business protocol
requires the need “to be consistent with the safety objects of the ESA”. Another
suggested that the term is not appropriate. The ESA is “not actually engaged in ‘new
business’ as the term connotes. One example of ‘new business’ is the work that ESA
does in the mining sector. ESA will develop contracts with mining companies to support
electrical safety within the mines by reviewing electrical plans, inspecting maintenance
work and providing on site training. This work supports companies within and outside of
Ontario. Although this work is not under the mandate of the ESA, it has shown to
improve electrical safety through the reduction of electrical fires and Ministry of Labour
orders.

13 Regulatory Governance at the ESA
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Regulatory governance is, as noted earlier, the extent to which a Regulator meets
international best standards in carrying out its activities as a Regulator in two key areas:
1. Board Oversight – mechanisms and structure by which the Board exercises its
oversight of a DAA as Regulator
2. Best Practices in Regulation: rulemaking, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation
The ESA administers legislation, regulations, codes and standards that are technical in
nature and based on national codes. To a large extent, policy development regarding
Ontario’s technical standards and requirements de facto occurs through the national
code development process unless there are specific proposals to vary the national
standard for Ontario’s circumstances.

13.1 Board Oversight of its Regulatory Functions
Best practices would dictate the presence of a stand alone Regulatory Affairs committee
to provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s
strategic framework outlining activities that will or may lead to significant regulatory,
legislative or policy change (2) the development of a case for support of regulatory
change as evidenced in a Regulatory Impact Analysis (RIA) and (3) operational
compliance with best practices in fulfilling its regulatory mandate.
Currently the Board’s Regulatory Affairs Committee is charged with reviewing the
following matters regarding the regulatory framework:
 evaluating the adequacy and effectiveness of proposed or current legislation and
regulations
 ensuring ESA is meeting its regulatory obligations and responsibilities
 monitoring the integrity and ensuring the adequacy of ESA processes and
procedures for ensuring appropriate separation of regulatory and non-regulatory
services
 overseeing the establishment of and functioning of any agency or agencies with
responsibility for licensing or certification of electrical contractors and master
electricians in Ontario
The ESA is meeting best practices in terms of establishing a stand alone dedicated
committee to oversee its regulatory functions.

13.2 Regulatory Rule-Making
As described in the earlier section dealing with regulatory governance, regulatory rulemaking is one function of a Regulator that is shared with the Government, in the sense
that the promulgation of regulation lies solely with the Crown. Yet, much of the input for
new regulation is brought forward by the ESA with great attention to technical specificity
given the requirements of public safety. Rule-making is one of the main functions of a
regulator and is captured in this section on governance, accountability and relationships.
The manner in which those complex relationships are conducted between and among all
the players is a major feature of rule-making. The other components of regulatory
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governance (sanctions, enforcement, etc.) will be covered in the chapter dealing with
ESA Performance.
In order to assess ESA performance in this regard, it is important to understand the
processes that have been established by the Ministry and the ESA.

13.2.1

ESA Process for Developing Proposals for Regulatory Change

The ESA and MSBCS have described the process for proposals for regulatory change
as follows:

STEP 1: Issues Identification

MSBCS / Government Issues: MSBCS identifies emerging policy/regulatory issues that
arise through Minister’s correspondence/meetings generally based on stakeholder
submissions or complaints. The Ministry also identifies emerging broader government
policy issues (e.g., labour mobility agreements, integrated inspection, investigation and
enforcement initiatives, environmental issues) through liaison meetings involving ESA
and the Ministry’s Policy and Sector Liaison Branches every six weeks, or on an asneeded basis (Deputy Minister /Assistant Deputy Minister/Director to CEO or Staff to
Program Director/Legal). It is a requirement of the Administrative Agreement that the
ESA be consulted on any proposed changes to LGIC regulations that the government is
79
planning.
STEP 2: Analysis
The context of issues is considered by ESA. An internal assessment of potential
changes is undertaken. Discussions are held with the Ministry Sector Liaison and Policy
Branches. During this stage, a “briefing note” is developed which, depending on the
specific issue, identifies: the issue; proposed recommendation(s); concerns; recent
issues; jurisdictional analysis; current legislative requirements; need.
STEP 3: Preliminary Consultation
ESA undertakes preliminary consultation and additional information gathering from
industry councils and other impacted stakeholders. A draft recommendation is sent to
the Regulatory Affairs Committee of the Board for consideration and approval.
STEP 4: Recommendation to Proceed
79

Policy Branch, Ministry of Small Business and Consumer Services, Policy Development Map - Technical
Standards and Safety Act, undated document.
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ESA Issues: ESA develops proposed changes to existing LGIC regulations. Proposals
are developed to respond to emerging industry/stakeholder issues or as part of ESA’s
ongoing regulatory review. The ESA generates proposals for changes to regulations at
the program staff level based on safety statistics, stakeholder input, changes in other
jurisdictions, advisory councils, government priorities, or operational issues and
challenges. At this stage in the regulatory process, it may be deemed necessary to
develop a code or standard as a prerequisite to a regulatory change.

A draft proposal is sent to the Board of Directors from Regulatory Affairs Committee.
From there, the Board of Directors may choose to send a recommendation to the
Minister of Small Business and Consumer Services. This will reach the Ministry in two
ways: the briefing note referenced in STEP 2 will be finalized and sent to the Policy and
Sector Liaison Branch contacts; the same briefing note along with a formal letter of
request will be sent to the Minister of Small Business and Consumer Services.
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STEP 5: Ministry Prioritization
ESA sends the proposal to the Ministry for review and consideration. “Generally, ESA
items fall into two categories: specific proposals that address a public safety compliance
concern; and continuous improvement proposals that update regulations from a
80
technical, compliance or housekeeping perspective.” The Ministry and the ESA
determine where the proposal might fall under a) the One Year Joint Regulatory Plan
or/and the b) Potential ESA Legislative Regulatory Initiatives five year plan. Joint
Ministry/ESA discussions are held around whether or not to proceed with consultation
STEP 6: Joint Revisions
Refinement of draft proposals: ESA and MSBCS work together to develop and refine
proposals for change. When required, further consultations are conducted on revised
proposals. Once MSBCS is comfortable with the proposal they refer it to Legislative
Counsel.
STEP 7: Legislative Counsel Review and Draft
Legislative Counsel reviews the proposal, identifies any additional legal and practical
issues that need to be resolved before the proposed regulation can be finalized, and
redrafts the regulation in accordance with Ontario Government legislative drafting
standards. Once the draft is revised by Legislative Counsel, it is reviewed and approved
by the Ministry, and then sent back to Legislative Counsel, which prepares a final draft
for signature by the Lieutenant Governor in Council.
STEP 8: Cabinet Review and Approval
Once the draft regulation is prepared for signature, it is sent to Cabinet and then
Lieutenant Governor for consideration, approval and making.
STEP 9: Approval of Regulation
Following approval, the regulatory change heads back to the ESA for implementation.

13.2.2

Prioritization of Policy Issues

For policy or regulatory items identified by ESA, staff attending liaison meetings with the
Ministry brings information to the table on matters such as stray voltage, product safety,
electrical contractor licensing, electrical safety code changes, and jurisdictional issues.
If the matter is straightforward, the item may be added to the joint annual work plan. If
not, the ESA may be asked to provide a briefing note (referenced in STEP 2 above)
which may include such items as: the nature of the issue; proposed recommendation(s);
80

Ministry of Small Business and Consumer Services, Policy Branch, “Policy Development Map for ESA”.
Undated document. Page 2.

104

concerns; recent issues; jurisdictional analysis; current legislative requirements; need.
Once these have been addressed, the ESA and the Ministry will jointly make a
determination whether or not to add the item to their joint work plan.
From the Ministry’s perspective, for policy or regulatory items identified by either the
ESA, the Ministry, or elsewhere in Government, priority-setting is established based on
an assessment of the need to address a public safety gap, delivering
Ministry/Government priorities, industry and marketplace considerations, trade or labour
81
mobility obligations, and other considerations as required.
The ESA does maintain a five-year plan for regulatory change.

13.2.3 Screening Criteria

13.3 Board Oversight of its Regulatory Functions
Best practices would suggest the establishment of a Regulatory Affairs committee to
provide oversight with respect to: (1) the Annual Regulatory Plan – the ESA’s strategic
framework outlining the case for support for significant regulatory, legislative or policy
change (2) the ESA’s operational compliance with best practice in fulfilling its regulatory
mandate.
The ESA has established a Regulatory Affairs Committee charged with assisting the
Board in fulfilling its oversight responsibilities regarding regulatory matters on behalf of
the ESA as described above. The rationale for the development of this committee
included (1) the opportunity for the Board to have greater involvement and input into the
key regulatory directions of the ESA (2) provision of Board oversight of ESA’s fulfillment
of core responsibilities (3) to make plain the separation between the regulatory and
operational functions within the ESA.
The 2008 Work plan for the Regulatory Affairs Committee included such items as:
 Review of the relevant segment of the Strategic Plan
 Contractor licensing update
 Adequacy and effectiveness of the appeals function
 Adequacy of enforcement plan
 Progress on regulatory key performance indicators (KPI)
The Committee reviews two key documents that are formative elements of “the
Regulatory Plan” and then recommends these to the Board:
 The Potential ESA Legislative Regulatory Initiatives 5 year plan
 The Codes and Standards five year Plan
These two documents form the basis for the Ministry/ESA Joint Annual Workplan. In
short, the Regulatory Affairs Committee provides a focused Board oversight on
81

Ibid. Page 2.
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Currently, the ESA uses an informal approach to the evaluative screen by which it
assesses prospective regulatory or policy changes. This informal approach is not
conveyed in a formalized manner with stakeholders, nor is there a protocol that has
been established with the Ministry. The ESA staff is mindful of the types of questions
the Ministry would expect to have answered, i.e., cost, necessity for regulation, impact
on business and regulatory burden.

regulatory and legislative issues coming before the Board, advice to the Board on new
regulatory or legislative matters, the development of policy and processes to ensure
appropriate separation of roles, and oversight of the appeals and enforcement polices
and processes.
The Committee is still maturing. It appears that the formative elements of the
“Regulatory Plan” are developed by staff on an annual basis for review with the Chair of
the Committee.
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13.4 Regulatory Rule-Making
As described in the earlier section dealing with the difference between corporate and
regulatory governance, regulatory rule-making is one function of a Regulator that is
shared with the Government, in the sense that the promulgation of regulation lies solely
with the Crown. Yet, much of the input for new regulation is brought forward by the DAA
with great attention to technical specificity given the requirements of public safety. Rulemaking is one of the main functions of a regulator and is captured in this section on
governance, accountability and relationships. The manner in which those complex
relationships are conducted between and among all the players is a major feature of
rule-making. The other components of regulatory governance (sanctions, enforcement,
etc.) will be covered in the chapter dealing with ESA Performance.
The ESA has established a Regulatory Policy and Stakeholder Liaison Function
reporting to the Vice President of Regulatory Affairs. This new department is
responsible for the following:
1. Regulatory Policy Development and Government Relations
a. One stop focus for liaison with the Ministry
b. Legislation and policy initiatives
 Develop the plan based on assessment of business needs and
government priorities
 Manage the legislative and regulatory agenda
 Undertake the appropriate research to develop a sound case for
support for public policy rationale for intervention
 Manage quality public/stakeholder consultations
 Identify new initiatives and provide input into the ESA’s business
planning and strategic planning cycles
c. Government regulatory practice benchmarking
 Monitor electrical safety legislation, regulation and approaches in
other jurisdictions across Canada, the US and abroad
 Monitor stakeholder governance structures and alternative service
delivery models
d. Federal government liaison
e. Issues management
 Primary liaison with government on issue management
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Prepare issues notes and house book notes
Coordinate within ESA for response
Support ESA participation in the National Public Safety Advisory
Council

2. Stakeholder Liaison
a. External stakeholder consultation processes


Ensure ESA has effective and transparent processes to seek
stakeholder input and feedback on significant regulatory and
policy initiatives.

The General Manager is supported by four staff.

13.5 Emerging Themes
Theme #1: Board does oversee regulatory governance
The ESA has recognized for some time the need for establishing a Regulatory Affairs
Committee. This Committee and its mandate conform to best practices. The Committee
appears to focus, at this stage, more on regulatory management functions than on the
regulatory plan. However, the establishment of the new unit, “Regulatory Policy and
Stakeholder Liaison”, focused as it is on enhancing internal policy capacity, will likely
result in more attention being paid to the development of an annual regulatory plan that
will be reviewed by this Committee.
Theme #2: The seeds of a regulatory plan
The ESA does produce a five-year Regulatory Plan, and does discuss with the Ministry
its regulatory intentions at its regular liaison sessions. The materials do not appear to be
as inclusive as envisaged in the literature dealing with regulatory plans. Nor are these
intentions made public or shared with its stakeholder advisory structure.
Theme #3: Internal capacity-building
The recent establishment of the Regulatory Policy and Stakeholder Unit is a clear signal
of the organization’s desire to strengthen its strategic policy capability, sharpen its focus
on stakeholder management, and provide the tools and supports necessary to meet its
accountability requirements under the Administrative Agreement. There are strong
linkages and good relationships between this Unit and the Ministry.
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b. External stakeholder councils
 Work with designated ESA staff to support Councils and ensure
their alignment with ESA’s corporate strategic plan

Theme #4: Lack of formalized screening criteria
The ESA uses an informal approach to assess potential regulatory change. The criteria
used would be of the type that would be included in a formal RIA, but there is no protocol
between the Ministry and the ESA reflecting this.
Theme #5: Need for increased transparency in the workings of the Advisory structure
The current practice is not to post the minutes of the meetings of stakeholder Advisory
Councils.

Elaine Todres and Associates - DAA Review Phase One

Theme #6: Consultation processes need to be broadened
Currently, the ESA relies on input from its stakeholder Advisory Councils and issuespecific processes. Stakeholders interviewed suggested that a number of areas could
be strengthened. Given that the Councils, in part, provide feedback on operational
matters, members would like to see more information and feedback from ESA staff
about the rationale for operational decision-making. Council Chairs also mention the
need to strengthen staff support to Councils. Some consumer representatives feel there
is a need to reach more broadly into the community regarding safety issues, recognizing
that this is not an easy thing to do. Some stakeholders suggested that the ESA ought to
be open to using a wide variety of techniques to elicit input, such as focus groups and
technology.
Theme #7: Relationship between the safety management framework and the current
advisory structure
The broad safety management framework envisages achievement of safety objectives
through partnerships with a whole host of key players. A shared vision of the future
between and among key stakeholders might require greater information exchange
between and among the Councils.

13.6 Summary and Observations in Regulatory Governance


The establishment of the Regulatory Affairs Committee meets best practice in
regulatory governance.



The five year plan for legislative and regulatory initiatives and Codes and
standards provides a good basis for the development of a rigorous annual
regulatory plan.



Screening criteria are informal.



Consultation processes need to be strengthened.



Internal capacity building is indicative of the organization’s commitment to
strengthening its policy competency.
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14 Oversight
14.1 Best Practice in Oversight
When conducting the inter-jurisdictional review to support this study, it became clear that
many best practices are related to Crown Agencies, and not Delegated Administrative
Authorities (of which there are few). Nonetheless, certain patterns emerge.

Oversight is in effect a reciprocal term. The overseer requires certain things from the
overseen. Best practices would include:
 Clearly defined outcomes and indicators
 Multi-year budget information
 Data analysis capability in Ministries as well as policy departments adopting
more output/outcome-oriented management
 Ministerial directives
 MOU’s or administrative agreements
 Reporting requirements made plain by the overseer
 Clarity from Government around key regulatory performance requirements, such
as a Regulatory Plan, consultation strategy, RIA
It is important to note the inclusion of Ministerial directives. These might take the form of
“anniversary letters”, or Ministerial directives where the Minister lays out specific
directions or expectations emanating from either or both Governmental/Ministerial
perspectives.
“In exchange for the flexibility provided at the input level, autonomous bodies are
required to report more systematically on outputs and outcomes. They have to
provide more forward-looking documents such as annual statements of intent,
and corporate and business plans. Their annual reports must include a review of
activities, performance against targets, information and commercial activity and
84
future strategy.

82
83
84

OECD, 2002, Distributed Public Governance: Agencies Authorities and other Government Bodies. 21
Ibid.
Ibid., p. 28.
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In a landmark paper developed by the OECD, entitled “Distributed Public Governance:
Agencies, Authorities and Other Government Bodies”, the researchers note changing
priorities as the authorities mature over time. Most countries have had a positive
experience with the creation of bodies with varying degrees of separateness from
government and have seen positive outcomes in terms of enhanced efficiencies,
increased innovation, and effective partnerships. At the same time, “priorities have
moved away from the need to create new separate bodies to the challenge of finding the
right balance between accountability and autonomy, openness, performance
82
management, as well as strengthening the steering capacity of central ministries.” The
report goes on to note that the trend from input management to output/outcome contract
83
management poses major challenges of improved capacity for reporting ministries.

The British Columbia Auditor General has presented eight reporting principles that would
need to be covered in an Annual Report:
1. Explain the public purpose
2. Link goals and results
3. Focus on the few critical aspects of performance
4. Relate results to risk and capacity
5. Link resources, strategies and results
6. Provide comparative information
7. Present credible information, fairly interpreted
85
8. Disclose the basis for key reporting judgments
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14.2 Accountability Relationships
“I acknowledge that finding the right balance between appropriate high-level oversight on
the one hand, and micro-managing on the other, is often not easy, particularly when
government services or programs are delivered by the broader public sector or other
organizations. Organizations must be allowed the autonomy to run their day-to-day
operations without constant meddling from ministry managers; but ministry management
must ensure that an effective accountability relationship is in place and that sufficient,
useful, and credible information is being received and assessed to ensure that the public
86
is getting the appropriate level of service in a cost-effective and timely way.”

14.2.1 The Structure and Functioning of the Ministry – ESA Relationship
The Auditor General of Ontario reviewed some of the activities DAAs during an audit of
the Ministry in 2003 and 2005. At the time, the Auditor commented that the Ministry
needed to ensure that “sufficient” resources for monitoring performance of DAAs were
available within the Ministry. In response, between 2003 and 2005, the Ministry Sector
Liaison Branch hired additional staff to monitor performance. In recognition of the
workload related to managing the relationships with eight DAAs, the Ministry also moved
complaints & consumer inquiries out of the Branch to the Ministry Compliance &
Consumer Services Bureau. Escalated complaints are handled by the Sector Liaison
Branch. Finally, the Ministry developed a Ministry-wide annual report tracking system to
ensure documentation and accountability would be followed up on.
Today, the Ministry has a designated branch, the Sector Liaison Branch, which is
mandated to provide a one-window approach for and between the Ministry and each of
the DAAs. The Sector Liaison Branch manages issues and relationships, and is
responsible for monitoring the performance of the DAAs through the various
accountability tools.
However, despite the one-window design, in addition to the Sector Liaison Branch, the
DAAs also interface with the Policy Branch at MSBCS on matters of regulatory policy.

85
86

Office of the Auditor General of BC, Reporting Principles and an Assurance Program, March 2003
Office of the Auditor General of Ontario, 2008 Report, page 6.

110

The bulk of the relationship management and oversight emanates from the Sector
Liaison Branch within the Ministry. Specifically, the Sector Liaison Branch:
 Undertakes issue management
 Manages stakeholder relations
 Prepares communications material, issues notes, speeches, etc
 Provides input on Ministerial appointments of members to a DAA Board of
Directors
 Addresses consumer and public safety complaints
 Monitors DAA performance to ensure protection of public interest
87
 Negotiates administrative agreements

14.2.2

Culture and its Impact on the Accountability Relationship

14.2.2.1 Culture at the ESA
The ESA is an organization that is committed to building strong and effective
relationships with the Ministry. It is perceived by the Ministry to be “nimble” in its
responsiveness in both issue and crisis management, its provision of data and
information, and its openness with respect to operational challenges before it. Effective
oversight, in part, is a function of relationships between the parties.
14.2.2.2 Culture at the Ministry
There is a very positive relationship between the various branches of the Ministry and
the ESA.

14.3 Accountability and Oversight “Tools”
The Ministry has a number of accountability “tools” at its disposal which may be used to
oversee DAAs and to ensure DAAs are fulfilling their statutory responsibilities in the
public interest generally, and more specifically in the best interest of public safety for
Ontario.
87

“Delegated Administrative Authority Model” by Sector Liaison and Policy Branches, PCPS Division,
MSBCS, December 2008, slide 5

88

IBID, slide 6
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The Policy Branch at the Ministry has the policy mandate for consumer protection, public
safety and the Ministry’s corporate and commercial statutes. In relation to DAAs, the
Policy Branch is primarily responsible for:
 Developing new statutes and policy products under direction of the
Minister/government
 Modernizing legislative and regulatory products for government and DAAs
 Providing issues management support for Minister in the legislature
 Reviewing and analyzing Cabinet items
 Preparing communications materials for Minister’s correspondence, issues notes,
etc.
88
 Forging partnerships with other ministries on relevant issues
According to Policy Branch materials, any changes to delegated statutes are made in
partnership with DAAs.

The Sector Liaison Branch manages issues and relationships, and is responsible for
monitoring the performance of the DAAs through a variety of accountability tools.
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Some of the accountability tools are spelled out in the Safety and Consumer Statutes
Administration Act and ESA’s Administrative Agreement. However, in addition to those
tools directly mandated under these two key documents, a number of other tools have
evolved. As mentioned earlier, the three key legislative tools under that Act are that a)
the ESA’s Annual Report be tabled in the Legislature; b) the Minister may appoint up to
49% of the members of the Board of Directors; and c) the Minister may revoke ESA’s
delegation at any time if the DAA is not discharging its public duties appropriately.
The most recent ESA Administrative Agreement dated August 2005 specifies a number
of accountability mechanisms, namely:
 business plan provided to the Ministry in a format agreed to under Schedule “C”
 annual report provided to the Ministry in a format agreed to under Schedule “D”
 demonstration of availability of French language services
 complaints-handling process
 conduct regular (every two years) client satisfaction surveys
 quarterly performance measures report as agreed to by both parties
 Agreement to sign onto a Board-specific Code of Conduct, as agreed to under
Schedule “E”
 Fee setting process and criteria, as agreed to under Schedule “F”
 An access and privacy code, as agreed to under Schedule “H”
 An information sharing or communications protocol that outlines how
correspondence, briefing notes, cabinet book notes, cabinet submissions, house
book notes, media inquiries and responses, crisis management, speeches,
freedom-of-information requests, attendance at stakeholder meetings, financial
89
discussions and transactions, will be handled, as agreed to under Schedule “K”

14.3.1

Quarterly Performance Measures Reports

The Quarterly Performance Measures Reports appear to be negotiated between the
ESA and staff at the Ministry. The Ministry Sector Liaison Branch oversees the
Ministry’s receipt of these Quarterly Performance Measures Reports. The Sector
Liaison Branch reviews a number of measures agreed to jointly: complaint handling,
inspections, licensing registration activity, financial health, and enforcement activities.
The Sector Liaison Branch uses the material provided by ESA in order to conduct trend
analysis of safety-related data.

14.3.2

Annual Report and Business Plans

The specific requirements of these documents are laid out in Schedules to the
Administrative Agreements. These are three-year Business Plans that must be
submitted annually, and must include the previous year’s Annual Report. These are
reviewed by the Sector Liaison Branch staff prior to being tabled in the legislature in
order to ensure and verify their accuracy, and to provide the ESA with feedback.

89

Administrative Agreement between Ontario and ESA, August 1, 2005. Pages: various.
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14.3.3 Liaison Meetings

14.3.4 Ministerial Appointees
The Minister has the right to appoint up to 49% of members of the Board of Directors of
the ESA. Currently, the Minister appoints 25%. The Minister reserves this right in order
to ensure appropriate representation of consumer and public interest. The Consumers
Council of Canada provides a good distinction between public and consumer
90
representation:
“A consumer representative is a member of a government, professional body,
industry or nongovernmental organization who provides a consumer perspective
and takes part in the decision making process on behalf of consumers... Public
representatives reflect the broader public interest, including that of consumer,
government and business.”
Ministerial appointments are public interest representatives who are chosen based on
their experience with consumer issues, knowledge of good governance, and any skills
that a DAA indicates is helpful based on skills matrices. In practice, the Minister
currently appoints three members to the ESA Board of Directors. One of the Ministerial
appointments is a public servant.

14.3.5

Safety Reports

Currently, the ESA provides the Sector Liaison Branch with Ontario Electrical Safety
Reports on an annual basis. While this is not mandated under the Administrative
Agreement, it is an additional accountability tool that the Ministry can use to ensure
91
electrical public safety is maintained and that positive trends are occurring.

14.4 Oversight by Officers of the Legislature
The scope of this review was to include consideration of whether the ESA should fall
under the auspices of a number of “Officers of the Legislature” such as the Ombudsman,
the Information and Privacy Commissioner, and the Integrity Commissioner.
90

Consumers Council of Canada, Improving the Effectiveness of Consumer and Public Representatives on
Delegated Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12.
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On an ongoing basis, the Ministry’s Sector Liaison Branch and Policy Branch hold
meetings with ESA staff to discuss a number of issues. The agendas for these meetings
are not standardized, but are ad hoc and appear to be based on issues critical at the
time. There are no standing items on these agendas. The key discussions at these
meetings are critical issues, as well as the ongoing MSBCS/ESA Annual Work Plan.
This Work Plan is an iterative tool that may be updated at each Liaison meeting and is
subject to negotiation and discussion. The Joint Annual Work Plan contains regulatory,
legislative, policy and other issues of concern to both organizations. Liaison meetings
are viewed as an opportunity by Ministry and ESA staff to maintain a good working
relationship, to clarify any outstanding issues or inquiries, and to assure the Ministry and
the Ontario public that the ESA is being held to account for the public safety
responsibilities. Liaison meetings minutes are documented and distributed to record
discussions on agenda items, and to identify any next steps to be taken by Ministry or
ESA staff.

14.4.1 The Information and Privacy Commissioner and the Integrity
Commissioner
The ESA has a privacy policy, vets it with the Privacy Commissioner and implements it.
From the point of ensuring compliance with the intent of the Privacy Commissioner,
compliance is the order of the day.
From the perspective of conflict of interest and matters of integrity, the Board of the ESA
has adopted a strong conflict of interest policy and a board-specific Code of Conduct
that is shared with the Minister.
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14.4.2 The Auditor General
The inclusion of the ESA within the auspices of the Auditor General of Ontario opens up
a different series of questions. The ESA, like the TSSA, was born in the context of the
explicit desire to not make it a Crown Agency, and to afford it the space to operate with
powers transferred by the State with concomitant oversight and accountability
requirements. There is a concern, indeed a valid one, that bringing the ESA within the
auspices of the Auditor General (1) does not recognize the rather significant powers that
the Minister currently has to direct reviews and (2) will create an inevitable perception by
central agencies of the ESA as a “Crown Agency” subject to the rules and protocols of
Crown Agencies.
The Administrative Agreement contains the following:
3.(2) The Minister may where the Minister deems appropriate:
(e) conduct policy, legislative and regulatory reviews;
(g) conduct performance, governance, accountability or financial reviews of the
Administrative Authority after giving reasonable notice if feasible
In addition to the Minister’s power to direct any type of review required, the Ministry is
currently audited by the Auditor General on a regular basis. The Auditor General has
clearly not felt restricted in dealing with DAA content, and has made numerous
investigative forays into the workings of DAAs over the past ten years. We would
recommend that the DAAs not fall under the purview of the Auditor General

14.4.3

The Ombudsman

At this stage of the investigation of the DAAs, it is not clear how the inclusion of the ESA
within the purview of the Provincial Ombusman would provide any particular advantage
to citizens.
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14.5 Emerging Themes
Theme #1: Ministerial Directives
The Ministry has a practice whereby the Chairs of the respective DAAs receive an
“anniversary letter”. This practice is a good one, and one that might be strengthened to
include specific Ministerial priorities and governmental requirements.
Theme #2: Orientation of Ministerial Appointments
Best practices in governance would suggest that Ministerial appointments, if expected to
represent either the “public interest”, or the “consumer interest”, ought to be oriented by
the Minister upon appointment. This deliberate form of orientation is something most if
not all Directors would expect upon nomination or appointment.

The Ministry needs to be clear about what it requests in the name of oversight. The
culture of the ESA is such that it provides whatever data and information is requested of
it as a measure of the healthy nature of its relationship with the Ministry.
It is clear that the Ministry cannot, nor should it be expected to, duplicate technical
capacity of each of its DAAs. The current underpinnings of best practices are that, if the
Ministry is assured that
(1) the oversight processes are in place, and are functional, and
(2) that the DAA processes are in place with respect to risk, data security,
compliance policy, proportionality of enforcement response, and other regulatory
management processes,
then the Ministry needs only set expectations, clarify its policy directions, specify
reporting requirements, and follow up in order to “oversee” the regulator. In short, in
exerting its policy primacy role, the Ministry makes plain that its requirements are not
subject to negotiation, and oversees the manner in which the Regulator complies with
these requirements. One of these requirements is the specificity of performance data
required from the DAA.
Theme #4: The scope of policy
The Ministry currently holds a narrow view of what constitutes “policy”, with enormous
focus within the Ministry on tweaking existing regulations. Not enough consideration is
given to the broader policy context, alternate policy tools beyond regulation,
technological and other changes within the regulatory field, changes to priorities across
the government, and emerging regulatory trends in best practices.
Theme #5: Inadequate staff resources to meet oversight requirements
The current number of staff assigned to oversight is not sufficient to meet the needs of
oversight. This resourcing issue is exacerbated because the Liaison Unit also handles
issue management. This resourcing issue is exacerbated because the Sector Liaison
Branch also handles issue management. The Sector Liaison Branch currently operates
with three liaison staff and one Manager dedicated to the DAAs, and one Director. These
staff oversee and manage the relationship between the Ministry and DAAs (only half of
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Theme #3: Clarity on what constitutes oversight
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the Director’s time is spent working on DAA matters, the other half is spent on the
regulation of alcohol and gaming). They have responsibility for:
1. Managing relationships with eight DAAs that entails:
• analysis of performance data for trends, gaps, and new measures
• revision of business plans, annual reports, performance metrics
• advice to Ministry on best practices
• ensuring reporting meets/exceeds OPS guidelines
2. Writing issues notes and dealing with correspondence for the Minister
3. Managing the appointments processes of Ministerial appointments to DAA
Boards
DAAs receive daily media attention, requiring staff to spend a significant portion of their
92
time managing issues, preparing briefing notes and other materials to support the
Minister and maintain public confidence in DAAs. There is increased pressure for
strengthened capacity for safety policy.
The Policy Branch at the Ministry currently has fifteen policy staff, with an additional two
managers, and one director. This Branch carries responsibility for a broader set of
responsibilities that includes consumer protection and safety policy, business law
modernization, and corporate commercial legislation. Although they share the workload,
approximately half the Director’s time, one Manager, and seven Analysts work on DAA
policy on a regular basis. In addition to serving the Minister as a “client”, the Policy
Branch also sees DAAs as its “clients”.
Theme #6: Commitment to ongoing training and culture shift
It is interesting to note that the literature emerging from the OECD suggests that
oversight requirements focusing on outcome measurement as opposed to input/output
analysis require a shift in thinking from the Regulator and the oversight Ministry. The
literature on RIAs implies a shift in cultural thinking from oversight as the direct review of
input/output data to oversight of compliance with government-directed policies, such as
consultation frameworks, RIAs, regulatory plans. What stems from this point of view is
the requirement for training to ensure adaptability in the execution of oversight.
Best practices on training would include, for both the Ministry and the ESA:
 Formal training programs to develop skills for high quality regulation
 Formal training in how to conduct Regulatory Impact Analysis
 Formal training on how to inform and communicate with the public
Such training does not exist.
Theme #7: Data and information requirements
Best practices indicate that the overseer requires outcome based information and
metrics. It is also recognized that the process towards outcome measurement is an
evolutionary one. Policy primacy would dictate that the Ministry make plain its
information requirements and the constructs underlying the information requests.
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According to Ministry staff, Ministerial correspondence related to DAAs has seen a 200% increase... 113
in 04/05 to 314 07/08.
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Ultimately, its requirements would be codified in the Administrative Agreement.
Consideration needs to be given by the Ministry to prescribing the requisite metrics.
Theme #8: Oversight versus Issue Management

It is always pertinent to bear in mind the fine line between data required for oversight
purposes and data that might suggest that the Ministry might have operational regulatory
responsibilities.
If adopting a more proactive policy primacy role, the Ministry must stipulate a number of
policy requirements, and then must make clear what data requirements are necessary
for oversight purposes. The policy intention beneath the data requirements would be
spelled out in a protocol appended to the Administrative Agreement.
Theme #9: Need for a broader understanding of the DAA model
Interviews with stakeholders and Ministry staff would suggest that central agencies are
more familiar with the governance and accountability regimes of Crown Agencies than
they are with DAAs. These respondents suggest that the Ministry should take an active
role in explaining the operations, governance, and accountability mechanisms of DAAs.

14.6 Summary and Observations of Oversight








The category of items contained in the Administrative Agreement are sound,
save for the lack of specificity regarding data/information requirements on
performance measures.
The definition of the ambit of policy needs to be redefined by the Ministry
Oversight capacity needs to be enhanced in both the Sector Liaison Branch and
the Policy Branch
Appropriate policy products need to be developed
Appropriate training in Regulatory Impact Analysis needs to be conducted at both
the Ministry and ESA
The Administrative Agreement needs to be amended with clarity around those
matters for which the Ministry has policy primacy, and those that might be
negotiated between the two parties, the Ministry and the ESA
Some organizational redesign at the Ministry may be required
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Currently the Sector Liaison Branch deals with “issue management” as well as managing
the oversight relationship with the ESA. This matter will be dealt with in a separate
chapter. But for the purposes of a meaningful discussion on oversight, the Ministry
needs to consider the ideal organizational design of the department and the strategic
location of the issue management function. There is no question that a Minister requires
the internal capacity to respond to issues as they emerge on a daily basis. It is also
clear that the Ministry and the ESA require strong, well trained issue managers who
understand the data and informational requirements of the Minister and the central
agencies as well as the speed with which responses are required. The housing of
issues management with the oversight function muddies the water with respect to the
type of data that needs to be housed with the Ministry.

15 Stakeholder Relations
15.1 Stakeholder Best Practice

Elaine Todres and Associates - DAA Review Phase One

The chapter dealing with regulatory governance details best practices in regulatory rulemaking of an a priori consultation strategy to which the Regulator is held. Experts in
stakeholder management have also determined how to best maximize stakeholder
engagement.
Consensus seems to have emerged that the following are characteristic best practices
93
principles underlying effective stakeholder management:
1. The adoption and publication of stakeholder engagement principles which clearly
sets out external expectations (similar to the regulatory governance requirement
of a published policy on consultation)
2. Creation of stakeholder engagement plans that set out goals and objectives,
identify all the relevant interests, specify the degree of stakeholder participation
required, details methodology, time, process
3. Transparency in decision making and access to information
4. Policies and procedures to remove systemic access barriers
5. Human resources in place to support stakeholder engagement planning and
implementation
6. Use of the web and other such mechanisms to support transparency
7. Ability to track and monitor
8. Regular public reporting of performance
9. Strong support from senior management that is reflected throughout the
organization

15.2 The Structure and Functioning of the ESA Advisory
Councils
The ESA has defined its stakeholders to include:
 electrical contractors
 clients of electrical workers, i.e. consumers and the general public, industry,
designers
 organizations that produce electricity
 organizations that produce electrical equipment
 organizations that distribute electrical products
 organizations that certify electrical products
 individuals that have an interest in electrical safety
 government ministries or agencies with a related mandate
 workers that encounter electrical safety hazards
 other interests, e.g. WSIB, Ministry of Labour
The existing structure is comprised of five Advisory Councils:
 The Contractor Advisory Council (CoAC)
 The Utility Advisory Council (UAC)
93

CSA Guidelines for Public Involvement, cited in draft third party review of stakeholder engagement for the
ESA.
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The Industry Advisory Council (IAC)
The Consumer Advisory Council (CAC)
The Ontario Provincial Code Committee (OPCC)

ESA Stakeholder Engagement Structure

94

15.2.1 Types of engagement processes
The ESA utilizes the advisory stakeholder structure for input into a wide variety of
policy/regulatory issues. It also initiates “issue-based” stakeholder engagement
processes when appropriate. An example of the latter is the process used respecting
new product safety.

94

Singer & Watts Ltd., “Electrical Safety Authority Stakeholder Engagement Review”, February 12, 2009.
Page 8.
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These Advisory Councils (IAC, CAC, UAC, CoAC and OPCC) provide their input directly
to the CEO, this reporting relationship being determined by the fact that the functions of
these Councils are to provide (1) operational feedback, and (2) input on the development
of regulatory policy. A sixth advisory body, the Electrical Contractors Registration
Agency, reports to the Regulatory Affairs Committee of the Board. Participation on
these Advisory Councils is voluntary, and members are remunerated by a per diem
intended only to cover their expenses.

15.2.2

Staff Support

The CEO attends the ECRA Board meetings, and attends most other council meetings a
good deal of the time. All Councils are supported by senior staff of the ESA, generally at
the VP or Manager level.

15.2.3

Cross-Advisory Linkages
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Currently, there is no mechanism for cross-stakeholder discussion. Nor is there a forum
for the Chairs of the respective Councils to meet together and discuss common issues
and challenges. However, interaction does occur on an ad hoc basis. The CoAC Terms
95
of Reference States:
Interaction with Other ESA Advisory Council & ESA’s Board of Directors
To ensure that the various ESA advisory councils are aware of the topics and
issues being considered, advisory council agendas and minutes of meetings will
be circulated to all members of ESA advisory councils. Members of other
advisory councils (may by request) attend other council meetings to address or
participate in topics of interest.
In some circumstances, for issues that are of interest to more than one advisory
council, joint council meetings may be arranged to facilitate discussion among
various councils. The CoAC may by consensus or approved motion request that
a specific recommendation or resolution be tabled at the next following Board (or
Board Council) meetings. The Board’s response or action is to be reported to the
CoAC by the Secretary in the notice of the next CoAC meeting.

15.2.4

The Representational Matrix

Each of these organizations has a specific representational matrix to ensure various
stakeholders’ voices are heard. The Consumer Advisory Council is comprised of
individuals representing the consumer interest. The Contractor Advisory Council is
comprised of contractors from the residential, commercial, industrial, utility and
institutional sectors. The Utility Advisory Council is comprised of representatives from
licensed distribution companies, government, and general interests. The Ontario
Provincial Code Committee has representation from regulators and inspectors, owners
and operators, and the automotive/certification agency/institutional sectors. The Industry
Advisory Council is comprised of representatives from distributors, manufacturers,
consulting engineers, insurers, retail, Industry Accident Prevention Association, and the
ESA.

15.3

The Consumer Voice

In certain cases, representatives from the Consumer Advisory Council sit on other
Advisory Councils (at present, ECRA and UAC) although again, this is not formalized.
As described in a paper developed by the Consumers Council of Canada, consumer
96
interests may be described as:
95
96

ESA Contrators Ontario Advisory Council Terms of Reference: (page unknown)...

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on
Delegated Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12., taken from the United
Nations Guidelines for Consumer Protection.
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The protection of consumers from hazards to their health and safety
The promotion and protection of economic interests of consumers
Access of consumers to adequate information to enable them to make informed
choices according to individual needs and wishes
Consumer education
Availability of effective redress
Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making
processes affecting them

15.4 Stakeholder Engagement Review
The Board has commissioned a review of the ESA stakeholder engagement process, to
ensure that there is a process in place that allows for adequate involvement in policy and
97
strategy development by stakeholders.
The current system of Advisory Councils is described above. While most of these
Councils function effectively, there is a minority of dissenting voices among the electrical
98
contractor community at both the Contractor Advisory Council and at the ECRA Board.
Issues are centered on governance, leadership and operational feedback. Given the
centrality of these communities to the stakeholder advisory structure of the ESA, it is
important that there be a resolution of these relational issues.
99

The stakeholder review which is now publicly available on the ESA’s website, casts
light on best practices with respect to agenda management and leadership, training, and
cross-sectoral, cross-council issues.

15.5 Relationship of Advisory Councils to the ESA Board
Advisory Councils report to the CEO. The CEO attends most Council meetings and
provides staff support for all the Councils. Currently, the Councils provide input in a
variety of ways, and the Regulatory Affairs Committee is seized with the health and
viability of the advisory structure.
Stronger mechanisms might be put in place to assure Advisory members that their
functions are being performed well.

97
98
99

Evolution of Governance at ESA. December 5, 2008. Page 6..
Ibid. Page 6.
Singer & Watts, Electrical Safety Authority Stakeholder Engagement Review, February, 2009.
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The Consumer Advisory Council (CAC) has suggested a more active role for the
consumer representatives on the other ESA Advisory Councils. Further, they have
suggested that it is time to develop formalized processes and policies to ensure
consumer input is provided in the policy and program development cycles. The
Consumer Advisory Council offers input on public education and consumer behaviour,
but is not involved in the policy development work around regulatory change. There are
some consumer representatives who believe that they are present not to learn more
about the regulated industry, but rather to educate Management.

Given the importance of the stakeholder community to the ESA, it might be useful to
consider structural approaches to strengthening the linkage between the Board and its
advisors. The Board might consider adopting the practice whereby Board members
would attend Advisory Council meetings as observers.

Elaine Todres and Associates - DAA Review Phase One

15.6 Reflections from the Board
The Board is attempting to strengthen its relationship with the Advisory Councils. It has
recognized the need for a critical review of the state of stakeholder relations with the
ESA. This third party evaluation has now been submitted to the Board and is available
on the ESA website. During the course of our study, Board Directors, when asked to
comment on the efficacy of stakeholder engagement practices, suggested that there
were positive relations between the ESA and its stakeholders, with about 2/3 suggesting
effective relations between stakeholders and their constituencies, and 90% of Directors
responding that the Ministry had effective relations with its stakeholders. Only half of the
Directors surveyed suggest that the Board has effective relations with its councils. All
Directors surveyed believed that the voice of small business was well represented.

15.7 Reflections from Stakeholders
Theme #1: The Difficulty in Reaching the “unorganized”
A number of participants in focus groups referred to the difficulty in seeking input from
those who are not attached to organizations. The consumer representatives would
argue that it is too difficult to engage the public in issues of safety that are so relevant to
their lives.
Theme #2: The Need to Clarify and Strengthen and Relationships with the Contractors
Council and ECRA
The Board is now considering the third party review of the stakeholder relationships. As
anticipated, the Review includes some systemic recommendations relevant to the entire
advisory structure as well as some directed at the contractor community. It will be
important to implement the recommendations and whatever attendant change
management orientation will be required.
Theme #3: Tightening the Feedback Loops on Proposed Regulatory/Policy Changes
Participants in the study suggested that councils need to be brought into the policy
development process at the early phases, and ought to be apprised of the annual
regulatory plan that the staff are working on. Advisory Council members want to be able
to feed into the processes, participate in consultations, and provide knowledge to their
constituencies. The Chairs are desirous of seeing a formalized Regulatory Plan that
sets out the ESA’s future intentions. In short, participants would prefer a greater deal of
planning and being invited to participate at key milestones.
Theme #4: Strengthening the Consumer Voice
There are voices calling for greater participation of consumer representation in the
reflective and policy input functions of the advisory structure to the ESA. The
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Clearly the Consumers Council of Canada is coming from the viewpoint of empowering
consumer/public representation by addressing potential systemic barriers of knowledge,
governance experience, organizational climate and the technical knowledge
underpinning the regulated industries.
Consumer groups assume a rule of proportionality: that the degree of intensive
consultation will be a function of the complexity and cost of the considered proposal.
A number of those interviewed pointed to the need for larger community/based
consultations with the consumers and the public. There are some stakeholders who
suggest that from a process point of view, the formal consultation policy of the ESA
Board ought to stipulate that consumer input must be mandatory in any analysis that
would lead to regulatory or policy shifts of note.
Theme #5: Need to sharpen focus on small business
The Canadian Federation of Independent Business (CFIB), Canada’s advocacy voice
small business, takes issue with a number of the very basic intellectual premises of the
DAA model. But in recognizing the need to work from within, the CFIB speaks to the
need for: (a) greater inclusion of small business representation at advisory councils and
(b) inclusion of small business impact analysis in any evaluative criteria used to assess
the components of a Regulatory/Policy Plan. Most Chairs of ESA’s Advisory Councils
suggested that there could be more attention paid to the small business sector.
Theme #6: Consultation Protocols
With regard to the stakeholdering process, it can be quite comprehensive but is not
101
formally defined.
This means that, depending on how complex, how critical from a risk
100

Ibid., pp. 5-6
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Consumers Council of Canada calls for the DAA to provide the following supports to the
100
Board:
 Information and training on technical issues
 Fulsome knowledge of the regulated industry, its issues and regulatory
environment aimed particularly at non-industry members
 Orientation for new Board members and refresher programs for continuing
members
 Encourage CEOs or consumer/public representatives to sit on the DAA’s
Consumer Advisory Committee
 Provide training or resources to access training to improve negotiation, conflict
management, strategic planning skills and corporate governance
 Better understand and act to address the inability of most consumer/public
representatives to access the views of the consumer and the public on important
issues
 Provide mentorship to new public/consumer representatives
 Chair to promote a culture of mutual respect reinforcing the contribution of
consumer/public representatives and the important role they play
 Government should build a consumer/public representative data base support
network and facilitate regular (quarterly) meetings

control perspective and so on, the stakeholdering process will expand or contract until
enough stakeholders have provided sufficient input, ‘enough’ being jointly decided by the
Ministry and the ESA.
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Theme #8: All Relevant Voices Must Be Heard
Whether coming from the perspective of small business, the consumer or public
orientation, or from an affected business whose operations fall within the purview of the
ESA, all relevant voices ought to be consulted prior to the implementation of any
significant regulatory or policy change. The Consumers Council of Canada makes the
argument that the consumer representatives from all the DAAs ought to comprise a
forum where common issues would be explored and mentoring and training might occur.
Similarly, there might be merit in considering a mechanism to link all the advisory
councils to nurture cross-pollination of ideas and establish common ground.

15.8 Summary and Observations in Stakeholder Relations
The ESA has been devoting energy to the construction of a positive stakeholder
advisory structure. This journey began with the addition of a Consumer Advisory
Council. It is awaiting a significant third party review which will offer recommendations
for consideration to strengthen the stakeholder advisory structure.
Participants in this review have suggested the following areas for continuous
improvement:
 Issues have surfaced with two advisory structures. They revolve around matters
of governance, role clarification, and leadership and need to be dealt with
promptly
 Formalized processes need to be developed to ensure timely and appropriate
feedback into the regulatory development process
 Approaches to strengthen the consumer voice need to be developed
 Consideration needs to be given to the creation of more horizontal linkages
between and among the councils
 To maximize the efficacy of council input, some thought needs to be given to
strengthened planning around consultation and stakeholder engagement
 Strengthen and improve the interaction with and between the ESA and its
Contractors Council and ECRA

101

ESA Senior Management interview.
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16 Issues and Crisis Management
The DAA model requires by its very nature tight protocols respecting issue management
and crisis management in order to meet the needs of the Minister who is ultimately
accountable for public safety. Issues management is meant to deal with the day-to-day
management of operational issues as they arise. Crisis management is just that - the
formalized set of protocols and tools used to handle a crisis. Under the terms of the
existing Administrative Agreement, both the ESA and the Ministry are to designate a
primary contact for all issues and communications matters, they must make every effort
to meet regularly, and they must develop procedures for sharing of information and
102
resolution of issues
(Schedule K of the Administrative Agreement).

At present, a third party review is underway of the ESA’s relations with the Media. This
report is currently in draft format, and will be reviewed (a) by the Regulatory Affairs
Committee of the Board on March 13, 2009, and (b) by the Board of Directors on March
25th, 2009.

16.1 Issue Management
From the Ministry’s perspective, one of its key staff functions with respect to
accountability to the Legislature is writing issue notes for the Minister of Small Business
and Consumer Services. These enable the Minister to respond to questions in the
Legislature about a number of issues that pertain to the operational mandate of the
Ministry.
As was mentioned in the earlier discussion of “oversight”, a distinction needs to be
drawn between data required for oversight and data required to write issue notes. Thus,
the Ministry’s capacity to write issue notes is important, but not a direct function of its
oversight role.
In October of 2007 the Policy and Consumer Protection Services Division at the Ministry
published a general communications protocol for DAAs and Crown Agencies. Its
purpose was to coordinate responses to emergencies, and emerging issues. It was
intended to provide practical advice for people identified as being responsible for
managing the early stages of an emergency or an emerging issue. With respect to
emerging issues, the DAA is to inform the Policy Advisor and Manager at the Sector
Liaison Branch of emerging issues.
As discussed in the section dealing with policy capacity, the Ministry, often under tight
deadlines, requires much iteration with the DAA in order to obtain the type of data
required for its purposes. While the protocols may be in order, there might be utility in
102

ESA Administrative Agreement, Section 16. (1) (2) (3) and (4).
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Under Schedule K of the ESA Administrative Agreement, the ESA and the Ministry are
mandated with specific responsibilities under a number of key communications areas,
namely: correspondence; media inquiries and responses; crisis management; speeches;
briefing notes; Cabinet Book notes; Cabinet Submissions; Freedom of Information
requests; attendance at Minister’s stakeholder meetings; financial discussions and
transactions.

convening joint training and education sessions to streamline the expenditure of time
required to meet the Ministry’s needs.
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A communication protocol provides a strategic and proactive framework for coordinating
a response to (a) an emergency or (b) an emerging issue that affects the Policy and
Consumer Protection Services Division (PCPSD), Ministry of Government and
Consumer Services and a Delegated Administrative Authority (DAA) or Crown Agencies
103
(Agency).
The Policy and Consumer Protection Services Division Issues Team (PIT) is a flexible
group assembled as required to address the issue at hand, but generally will include the
Manager and Policy Advisor from Sector Liaison Branch who will act as PIT leads. The
Director of the Communications Branch works with its Issues Management and Media
Relations (IMMR) team, who then in turn will work with the PIT to provide and support
104
the Minister’s Office with the necessary information and communication products.
The communication structure and flow for an emerging issue:

The General Manager of Regulatory Policy and Stakeholder Liaison is largely
responsible for coordination of issue responses. This functional unit, which includes four
staff, in addition to its responsibilities on regulatory matters, has responsibility for issues
103

Ministry of Small Business and Consumer Services, Policy & Consumer Protection Services Division’s
“General Communication Protocol” with the Ministry’s Delegated Administrative Authorities & Crown
Agencies. October 11, 2007.
104
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management (issue notes, briefing notes, coordinating responses, regular liaison) and
stakeholder liaison (external stakeholder consultations and working with Advisory
Councils). If issues become complex or legally actionable, the ESA’s Legal Counsel
would generally get involved in directing the ESA’s response.
As discussed in the section dealing with policy capacity, the Ministry often under tight
deadlines requires much iteration with the DAA in order to obtain the type of data
required for its purposes. While the protocols may be in order, there might be utility in
convening joint training and education sessions to streamline the expenditure of time
required to meet the Ministry’s needs.

16.2 Crisis management

An “Incident Handling Procedures” Protocol is referenced under the Administrative
Agreement’s Schedule B. At present, no such Protocol is available. However, the
Ministry’s “Policy and Consumer Protection Services Division’s “General Communication
Protocol” with the Ministry’s Delegated Administrative Authorities & Crown Agencies”
appears to be in place and in use. It is not, however, a part of the Administrative
Agreement or its Schedule K.

127

Elaine Todres and Associates - DAA Review Phase One

The guiding protocol for ESA Crisis Management is the Emergency Plans Act, 1990,
which has been put in place by the Government of Ontario to address key roles and
responsibilities of first responders in the case of an emergency. This protocol, which
was tested several times during ice storms and floods recently, has been found effective
and workable.

The communication structure and flow between ESA and the Ministry for an emergency
105
issue :

2.

1.

Director/Manager, Sector
Liaison Branch

DAA/Agency Staff
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3.
Assistant Deputy Minister,
Policy and Consumer
Protection Services Division
Executive Assistant, Minister
Executive Assistant, Deputy
Minister
Director, Communications
Branch
Director, Legal Services
Branch
Director, Sector Liaison
Branch

Issues Management
and Media Relations
(IMMR) Team

4.
5.

Policy and Consumer
Protection Services Division
Issues Team (PIT)

DAA/Agency Staff

The ESA’s crisis management plan as it relates to media is currently under review. A
plan has been developed by an independent consultant (Hill & Knowlton). The
Regulatory Affairs Committee will review the proposals and its recommendations in midMarch, and it is anticipated that the Board of Directors will view the material at their
March 25th meeting.
The handling of crises is generally managed by the Vice President of Programs and
Customer Service, whose functions include the Communications Department of the
ESA. Again, the involvement of the ESA’s Legal Counsel could be expected depending
on the type of crisis being faced.

16.3 Summary and Observations in Emergency and Crisis
Management




Issue management is working well at the ESA.
A new crisis management policy is being developed and will be completed in
April for review with the Ministry.
The Ministry needs to consider the optimal organizational design locus for issue
management, separate and apart from the oversight function.
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Ministry of Small Business and Consumer Services, Policy and Sector Liaison Branches, “Policy &
Consumer Protection Services Division’s “General Communication Protocol” with the Ministry’s
Delegated Administrative Authorities & Crown Agencies”. October 11, 2007.
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17 Operational Performance
17.1 Introduction

The ESA is an organization with a clear safety mandate and a stated long term vision is
106
of “an Ontario free of electrical fatalities, serious injury, damage or loss” The ESA
regulates:
 Electrical Contractors
 Product Safety
 Electrical Distribution

17.2 Overall Performance
The ESA is a very high functioning organization with a committed and passionate staff.
The culture of change is ingrained in the organization and the focus on public safety is
apparent throughout.
Electrocutions per population is trending downwards and has dropped 50% in the last
five year period (2003-2007) over the previous five year period and critical injuries have
dropped 33% over the same time period.
The flexibility and completeness of the performance and outcome data that is tracked by
ESA provides a tool that supports the organization to perform at its high level. Data can
be easily analyzed to create information that is useful for spotting trends and for
reporting improvements. From this information, targeted campaigns have been
developed and implemented and real results have been seen from these initiatives.
The planning cycle that ESA employs is of a very high caliber resulting in key
performance indicators developed as a direct result of the strategic and business
planning cycle. Key performance indicators have associated action plans and owners,
and progress is tracked regularly.
Performance is tracked through its quarterly performance reports and the Ontario Annual
Electrical Safety Report. These reports provide status and trending on the operational
and outcomes metrics.
106

ESA Strategic Plan 2009-2013
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Another key objective of this review is to evaluate ESA operational performance
regarding the management and delivery of its core functions and services. This section
of the report is organized into four subsections that summarize key areas of evaluation.
The first subsection summarizes ESA’s overall performance with respect to the delivery
of its mandate. In the second subsection, the assessment focuses on the core
operational functions of the organization, which include licensing and registration,
monitoring and inspections, enforcement and inspections, appeals and customer
complaint handling, public education and communications, and evaluation. The final
subsection documents ESA’s approach to new business opportunities, and provides a
summary of future considerations / recommendations for improvement.
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Through third party surveys, it can be seen that customer satisfaction is at a relatively
high level and in the areas of dissatisfaction ESA is taking proactive measures to
improve its services to its customers. The responsiveness in the ESA processing of
licences, resolution to complaints and handling appeals all point to an organization that
is customer focused and dedicated to its client base.
Since delegation a number of new initiatives and focused resources have been put in
place that likely would not have been initiated or funded under Ontario Hydro due to the
management structure and the lack of reinvestment of funds. Some examples of these
include:
 Focused awareness campaigns resulting in a measurable decrease of fatalities
in target areas
 IT investments. The SAP implementation allows better data collection for
reporting and determining target areas for campaigns and awareness
 Sector focused programs such as the mining sector focus, which has been seen
to show significant decrease in Ministry of Labour orders
In the following sections, the performance of the ESA is reviewed through the elements
of the regulatory framework.

17.3 Regulatory Governance - Operational Functions
17.3.1

Licensing and Registration

The licensing function was introduced at ESA through regulatory changes in April 2007
with the requirement for contractors and master electricians to hold a licence from the
ESA. Prior to the ESA licensing master electricians and contractors, municipalities had
the responsibility to license practitioners for work done within the municipality, requiring
some contractors to hold several licences if work they were performing covered multiple
municipalities. The process of applying for and gaining a licence has been simplified for
the electrical community and is now delivered in an efficient and customer focused
manner. It has increased the professionalism of the regulated community. Although this
transition has been operationally smooth, the governance model with the ECRA Board
has not been fully understood and more clarity is required in the relationship with this
Board. This is discussed more fully in the Stakeholder Relations sections of this
document.
There are two types of licences available:
 Contractor licence: to license an electrical contractor business
 Master Electrician licence: for qualified electrical workers to plan and directly
supervise electrical work carried out on behalf of the electrical contractor.
The process to apply for a contractor or master electrician licence is transparent and
available on the ESA website. Forms for submitting a licence application are available
on the ESA website, which also provides details on the documentation required to
submit with the application. Licences must be renewed on an annual basis.
Applications for licences and renewals must be completed and submitted to the ESA
Customer Support Centre (CSC) for processing. The regulation outlines a four week
processing time for applications and the current processing time is under a week for both
the contractor and the master electrician applications.
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Processing licences and renewals includes an audit to ensure qualifications are valid.
This may include ensuring qualifications are maintained during the time of the licence,
validation against previous performance, following up with insurance companies to
ensure there is no lapse in coverage and reviewing with the Ministry of Finance to
ensure those who have made payment arrangements are fulfilling their agreement.
There have been approximately 15,000 licences issued and 7,000 licences renewed
since April 2007. The volume of licences processed is diminishing as the demand for
licences has decreased since the deadline for obtaining a licence under the new
regulation has expired. Currently, there are approximately 400-600 licences issued a
quarter; approximately two thirds of these licences are for master electricians and the
remaining one third for electrical contractors.

Monitoring and Inspections

The majority of the ESA monitoring and inspection business is conducted through the
notification process. Under current regulations, electrical contractors are required to
obtain electrical permits for work undertaken. Once the work is completed, contractors
are required to have ESA inspect the work. Ontario Hydro requires electrical work to be
inspected by ESA before electrical connection is made. Contractors can initiate a
notification request by phone or online to have an ESA inspector visit to inspect the
work. On average, there are approximately 120,000 inspections done quarterly. As per
best practices, a risk management approach has been developed and implemented
through several programs, which are summarized below.
17.3.2.1 Authorized Contractor Program
The Authorized Contractor Program (ACP) is a risk based inspection program which is
available to electrical contactors who have shown a low rate of defects. Contractors can
apply to be part of the ACP and are approved for participation based on their history of
defects. Once part of the program, notifications and permits are still required for each
job but only 1/3, 1/5, 1/10 are inspected based on the type of work and the quality of
previous inspections, thus maintaining a certain level of inspection as per best practice.
This sampling frequency was developed based on the American National Standards
Institute (ANSI) sampling standards and process. If defects are found in the work
inspected then the inspection frequency increases. This program has the benefits of
allowing inspectors to work in higher impact areas and for contractors to minimize the
delay associated with waiting for inspectors before finishing their work.
17.3.2.2 Electrical Safety Impact Program
The Electrical Safety Impact (ESI) program is currently in development and scheduled
for rollout in 2009. This program will assign an impact ranking to each notification and
will be used to prioritize inspections in an inspector’s schedule. This new initiative will
focus attention on the higher impact areas and provide a tool that can be used to
measure the impact that the inspectors are making.
17.3.2.3 Continuous Safety Services Program
The Continuous Safety Services (CSS) program is targeted to support organizations that
perform electrical maintenance work on their equipment and facilities by their own staff
in improving their safety due diligence. ESA inspectors will inspect electrical work and
provide training as required to staff within the organization. Before joining the program,
ESA will determine the types of services that are recommended for an organization
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17.3.2

through an assessment which generates a risk profile of the organization. Based on this
assessment a contract will be developed to outline the frequency of inspections that ESA
will provide, customized training and support in meeting the Ontario Electrical Safety
Code.

17.3.3

Enforcement and Investigations
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Investigations and enforcement are typically related to electrical work being done by
unlicensed electricians or failure to apply for an inspection. Investigations can be
triggered through the public who report suspected work being done by an unlicensed
electrician or without a permit, or by inspectors who happen upon work that requires
further investigation.
In the event that it is suspected that work is being done outside of the regulation, an
inspector will first attempt to determine if this is the case and if this is so, the issue is
transferred to an investigator who will more fully examine the situation, and issue fines
and or charges as deemed necessary. The fine for an unlicensed person performing
electrical work is $115, which is in line with the financial gain that an unlicensed
electrician is set to gain. As per best practices, the penalties in place have resulted in a
low re-offender rate and enforcement typically results in the consumer hiring a licensed
electrician and the electrician applying for a licence.
Currently, ESA does not have a formalized, well communicated compliance policy and
may consider formalizing this policy and making it available on the ESA website.

17.3.4

Appeals & Customer Complaint Handling

ESA has transparent and efficient methods of handling and resolving complaints and
appeals at no charge to the complainants. The mechanisms to deal with complaints and
appeals differ depending on the source and the type of issue, however, each process is
solid in its design and execution in that it is fair, visible, accessible and responsive.
Complaints and appeals are dealt with in a timely manner. As a best practice, the
licensing appeals process involves a third party panel to review the appeal if the decision
of the statutory director is unacceptable to the appealer.
17.3.4.1 Complaints
Complaints can be classified under two groups – those related to ESA operations and
those related to public safety. Complaints related to ESA operations may be associated
with fees, policy and the like. Complaints related to public safety may involve unlicensed
electricians performing work, downed power lines or other issues in which the public is
notifying ESA that public safety is compromised.
Complaints related to ESA operations typically come through the Customer Service
Centre (CSC) or through an inspector. An attempt to resolve these complaints is initially
made by the person who receives the complaint. In cases they are unable to resolve,
there is a clear escalation process in place.
Complaints related to public safety are typically initially reviewed by an inspector to
determine if the complaint is valid. If the complaint is valid, the inspector will escalate
the issue to a security investigator who further investigates the issue and attempts to
resolve the issue. The investigator has the power to instill fines and penalties up to and
including prosecution.
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Information about volume and performance in resolving complaints is captured in the
quarterly performance report. Licensing complaints are typically resolved within 20 days
and inspection complaints are resolved within 10 days.
The process is very transparent and information required to file a complaint is detailed
on the ESA website. Some stakeholders have concerns about the process. The ESA
might assess such feedback and consider structural options to enhance the current
complaints process.

The licensing appeals regulation is posted on website along with guidelines, including
Frequently Asked Questions, rules for procedures and forms. There is no fee for issuing
an appeal. The process for appealing licensing decisions consists of four steps:
1. An attempt is made to resolve the complaint informally within the ESA by the staff
who received the complaint. This may be an inspector, Consumer Services
Representative, Manager or Engineer, etc. Escalation procedures are in place
for disputes related to licensing. At this stage, it is still considered a complaint
and does not become an appeal until it is in written form.
2. A written notice is submitted before the Director of Appeals within 15 days of the
incident and a response is generated within 15 days. The appeals form, “Notice
of Appeal Licensing Step One Before Director” is available on the ESA website to
issue an appeal to the Director of Appeals.
3. If the appeal is not resolved by the Director of Appeals, the appealer can
complete the form, “Notice of Appeal Licensing Step Two Before Review Panel”,
and go before the review panel. The independent panel consists of engineers,
contractors, lawyer and electricians who provide a decision on the appeal.
Decisions made by the review panel are posted on the ESA website.
4. If the appeal is not resolved by the Review Panel, the appeal can be taken to
Divisional Court. With Divisional Court entry costs in the range of $50,000,
access to resources would limit many potential appellants from pursuing their
appeal further, as the proportionality of the cost versus the cost of complying with
the original order makes this unlikely. It seems that this dramatic increase in cost
would persuade many appellants, even in cases where they still felt that they
were correct, to accept the ruling and pay the set fine, or undertake the work to
comply to the Inspector’s or Director’s Orders, as doing so may be less costly
than escalating to Divisional Court.
Of the 98 licence appeals received, 12 have gone to review panel and none have gone
to court. This process is transparent and incorporates the use of an independent panel
for review of appeals. However, there have been complaints from contractors with the
appeals process.
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Appeals
Complaints that result in appeals also fall under two areas.
 Appeals related to licensing which include refusal to grant or renew a licence
 Appeals related to the electrical code which include defect notices, disconnection
orders, orders related to unapproved products, non-compliance with the code,
refusal to grant connection or refusal to approve plans

17.3.5

Public Education and Communications
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ESA tailors education, communications and training for the electrical community, specific
industries and the general public. Education for the electrical community comes in many
forms through ESA. As per best practices, training ranges from formal classroom
training to ad hoc advice and guidance through the inspectors to the electricians and
contractors during an inspection. Targeted awareness campaigns have been put in
place and are constantly refreshed and refined for the general public and those in
industries where the risk associated with electrical injury has been seen to be
significantly higher than in other areas.
17.3.5.1 Communication of Rules
In line with regulatory best practices, the communication of any changes to Regulation
and Ontario’s Electrical Safety Code happen in a variety of ways.
 ESA develops and issues bulletins providing details on changes to regulations
and the electrical safety code. These bulletins are distributed to the electrical
community (in both paper and electronic format) and posted on their website.
 ESA develops and delivers formal training on any changes to the code and
regulation
 Inspectors take the opportunity during or after an inspection to provide ad hoc
training and guidance to electricians and contractors.
17.3.5.2 Training
ESA has a selection of over forty training programs that are available to electrical
contractors and electricians. These courses are available at a minimal cost and provide
information related to technical content and code changes. Anecdotal feedback and
customer survey results indicate that the training programs are useful and good value for
the money.
Other examples of training that is done by ESA are:
 On an annual basis, ESA will determine the top ten defects found during
inspections and develop campaigns and training associated with decreasing the
frequency of these defects
 Organizations which are part of the CSS program will realize ongoing on site
training and guidance for the electrical workers within the organization
 “Ask the inspector” sessions are done periodically in which an hour is allocated
for contractors to have focused discussion with an inspector
17.3.5.3 Public Awareness
Focused public awareness campaigns have been developed to target both the general
public and specific sectors, industries and professions. These campaigns have shown
measured results in decreasing the incidents and fatalities in the targeted areas. The
ESA has gone through an evolution that began with general public awareness
campaigns that provided information through schools and libraries and moved towards
more focused activities such as campaigns
 at Home Depot targeting the do-it-yourself market
 to target crop farmers in Southern Ontario to make them more aware of power
lines
 to target dump truck drivers about the dangers of working around power lines
 that touted ‘don’t work live’
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to improve awareness around the licensing regulation, including radio public
service announcements, Mike Holmes, radio/television interviews reaching over
22 million

These initiatives have seen a decrease in fatalities and injuries. Some of the noted
improvements:
 a decrease from three fatalities to zero associated with dump truck drivers
 a decrease in fatalities in southern Ontario crop farmers from one to two per year
in 2000-2004 to no fatalities since 2005
 a change in the electrical code related to 347 volt lighting systems resulting in
zero fatalities – down from 9 fatalities in the period from 1998-2005

17.3.6

Evaluation

Evaluation of the ESA’s performance is done in many ways – through tracking of key
performance indicators that were derived through the strategic and business planning
cycle, through the development of quarterly performance reports, through benchmarking
with other jurisdictions and through the use of customer satisfaction surveys. Overall
injuries and fatalities related to electrical incidents are on the decline. Electrocutions per
population is trending downwards and has dropped 50% in the last five year period
(2003-2007) over the previous five year period and critical injuries have dropped 33%
over the same time period.
ESA has a very valuable resource in its data collection and tracking systems. The
volume and flexibility of the data in their SAP system allow ESA to manipulate and
analyze data to easily support decision making, spot trends and track performance.
17.3.6.1 Strategic and Business Planning
ESA has a strategic and business planning cycle that is comprehensive and complete.
The five year strategic plan is reviewed and updated annually. Annual business plans
clearly fall from the strategic plan and KPIs are developed to track performance and set
goals to meet the plan. Actions are developed and tracked in order to improve
performance on the KPIs and owners are assigned to each action. Key performance
indicators are developed for each of the areas outlined in the business plan:
 Excellent Stakeholder Relationships
 Skilled and Motivated Employees
 Financing the Safety Business
 Effective Quality of Service
 Leadership in Electrical Safety
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Resources devoted to consumer education and public awareness have increased since
delegation. There are currently three FTEs dedicated to this area, up from one FTE at
delegation and expenditures have risen from $200K to $800K over the same time
period. Retention surveys have been done on the various public awareness and
targeted campaigns and it can be seen that there is significant retention of the
messaging after the campaigns. As well the increase in complaints of unlicensed
electricians indicate that the public is more aware and has bought into the notion of
licensing electricians.
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17.3.6.2 Performance Metrics
ESA has recently undergone a redesign of its Quarterly Performance Report with the
support and collaboration of the Ministry. The Quarterly Performance Report now
includes metrics on each of the areas of business:
 Electrical Safety Code,
 Licensing,
 Distribution Safety, and
 Product Safety.
For each of these business areas metrics have been developed related to public safety,
compliance, enforcement, customer service and business activity. An analysis of these
quarterly results and trends is discussed in an analytical component included in each
section. This report is developed quarterly, shared with the Ministry and discussed as
deemed necessary at sector liaison meetings, held every six weeks.
17.3.6.3 Safety Metrics
The Annual Ontario Electrical Safety Report provides information on the fatalities and
injuries due to electrical issues. This audited data is collected through investigations, in
conjunction with the Coroners Office, the Ministry of Labour, the Ontario Fire Marshal
and the National Work Injury Statistics Program. This comprehensive report details the
fatality and injury trends and provides granular breakdown of incidents by sector,
industry, root cause, etc. in sufficient detail to determine important factors in unsafe
electrical practice. From this information, public awareness and targeted campaigns
have been developed to influence the main contributors to injuries and fatalities.
17.3.6.4 Benchmarking
ESA has attempted to benchmark its safety performance against other jurisdictions
across Canada. This attempt resulted in the realization that every jurisdiction collects
and reports data differently, resulting in an unfair comparison between the jurisdictions
and no clear conclusions to be drawn. The fatalities due to electrical issues in Ontario
against other provinces across Canada is presented in the Ontario Electrical Safety
Report, however these numbers do not present a full picture as only a subset of fatalities
(those through companies that are registered with WSIB) are included in the data
available.
ESA is part of the National Public Safety Committee (NPSAC) which may be the vehicle
to share best practices with Canadian safety authorities and eventually to begin to track
metrics uniformly across Canada.
ESA led a study to benchmark operational workings among eleven jurisdictions across
Canada. This study, although it did not look at specific performance measures,
compared the inspection and regulatory operations to understand potential methods that
may be implemented in the ESA context.
17.3.6.5 Consumer Surveys
Over and above the annual survey targeting the general electrical contractor population,
in 2008 ESA decided to segment the customer market by developing a specialized
survey for the CSS customers to focus on their particular needs and satisfaction levels.
Customer surveys are done through a third party. A third survey is done every two years
targeting the general public to determine the awareness, needs, and trends in the public
opinion on public safety related to electrical issues.

136

In 2008, the contractor survey was conducted by telephone and involved 1200 electrical
contractors. The CSS survey was online with one component targeted to the decision
makers, the other targeted on the day to day contacts. All CSS clients were invited to
participate and there was a response rate of 26%.

17.4 New Business Approach
ESA is constantly trying to proactively improve electrical safety and awareness of
potential electrical safety risks. As discussed earlier in this report, any non-mandated
business opportunities considered by the ESA need approval from the Minister. Any
new business activities undertaken by ESA have been clearly focused on proactive
electrical safety initiatives and in the public interest. In doing so, a number of new
business opportunities have been developed to focus on improved safety. Some of
these new business lines include:
 Providing services to the mining industry to review electrical plans, inspect
electrical maintenance and installations, identify hazards and provide safety
advice. In one instance, the measurable outcome of providing this service is a
reduction of Ministry of Labour orders from 60 incidents to zero over four years.
In another instance there was a 23% reduction in underground electrical fires.
 As described above, the CSS program provides inspection services and onsite
training in organizations that have electrical staff to complete electrical
maintenance and projects.
Under the ESA Administrative Agreement, the ESA must work with the Ministry to jointly
develop policies and guidelines for exploring new business ventures, and these must be
approved by the Minister. The ESA is also unable to enter into financial arrangements
107
without the prior written consent of the Minister.
The ESA is currently in full compliance with the terms laid out under its latest
Administrative Agreement.

17.5 Summary and Observations in Operational Performance
As discussed throughout this section, it can be said that ESA is a high performing
organization that has developed and implemented practices that meet best practices in
most areas. There are few areas where recommendations for improvement can be
made relative to the performance of the organization that are not already underway or in
the planning stages. The areas for improvement are:
107

ESA Administrative Agreement, Section 13 (1) and (2).
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Survey results are used to develop initiatives to improve customer satisfaction. Some of
these initiatives include
 increasing customer face-to-face time through scheduled ‘ask the inspector’
sessions
 developing the ability to do online notifications
 updating the bulletin communication process to allow more timely communication
on code changes to CSS members
 improvements to training including providing training and bulletins on memory
stick to CSS clients
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A compliance policy should be drafted and communicated to the electrical
community and the general public to provide a public statement of the ESA
philosophy of compliance and enforcement
As a response rate of 26% is quite low in a survey that is distributed to all
members, methods to improve participation rates in the CSS customer
satisfaction survey should be determined. These methods may include random
sampling or a more targeted approach such as that used in the general
satisfaction survey.
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18 Recommendations
ESA is a high performing organization and has provided the public and the electrical
community services, initiatives and campaigns that have proven their ability to address
the issues around electrical public safety and lessen the impact of the risks associated
with electrical hazards. ESA continually strives to introduce the elements of public
safety in its corporate strategies, operations and initiatives.
In this review, ESA has proven that it is constantly evolving in the areas of corporate
governance, regulatory governance, oversight, stakeholder relations, and operational
performance and striving to implement best practises. The following recommendations
should be used to enhance the efforts in place at the ESA.

Stakeholder Relations
 Formalized processes need to be developed to ensure timely and appropriate
feedback into the regulatory development process from industry, consumer, and
public stakeholders
 Approaches to strengthen the consumer voice need to be developed
 Consideration needs to be given to create more horizontal linkages between and
among the councils
 To maximize the efficacy of council input, some thought needs to be given to
strengthening the planning process around stakeholder engagement and
involvement through consultations
 The efficacy of interaction with and between the ESA and its Contractors Council
and ECRA needs to be addressed promptly
Operational Performance
 A compliance policy should be drafted and communicated to the electrical
community and the general public to provide a public statement of the ESA
philosophy of compliance and enforcement
 As a response rate of 26% is quite low in a survey that is distributed to all
members, methods to improve participation rates in the CSS customer
satisfaction survey should be determined and implemented. These methods may
include random sampling or a more targeted approach such as that used in the
general satisfaction survey.
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Regulatory Governance
 ESA needs to formalize its regulatory impact approach with the Ministry pending
the requirement for an RIA.
 Consultation processes need to be strengthened.
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Phase Two: Review of the
Consumer Protection Authorities

DELEGATED ADMINISTRATIVE AUTHORITY MODEL REVIEW

PART 2: FULL REPORT
Phase Two: Review of the Consumer Protection Authorities

Summary of Findings
Phase Two

1

Summary of Findings

It has been approximately fourteen years since the concept of the Delegated Administrative
Authority (DAA) was introduced in Ontario. During this period, three classical consumer
protection organizations, OMVIC, RECO, TICO, as well as two other public safety DAAs have
been established. In addition, the Ministry has responsibility over three other organizations that
have DAA-like responsibilities for consumer protection: the BoFS; Tarion; and VQAO; the last
of which is a DAA with responsibility for wine appellation that has an indirect relationship to
consumer protection.

The conceptual framework for analysis of these consumer protection organizations includes,
much like that of the public safety DAAs, the following elements:
1. A differentiation between corporate and regulatory governance
2. A distinction between the information requirements for issue management and oversight.
3. The application of best practices

1.0

General Observations – Accomplishments and Relative Strengths

Based on our review of the consumer protection authorities (including the VQAO), the DAA
model has served Ontario well. With a primary focus on consumer protection, all reviewed
organizations continue to undertake activities that serve to enhance the level of consumer
protection and education in the sectors in which they regulate, whether through service
enhancements or ongoing investments in prevention and education. When examined, many of
the critiques levelled towards the DAA model are in fact critiques of specific operational
components of each of the organizations, and not of the model per se.
The Administrative Agreement (AA) between the DAAs and the Ministry is at the center of the
existing governance structure between these organizations. On balance, the Administrative
Agreement is an excellent framework that establishes the fundamental parameters between a
DAA and the Ministry in terms of authority, scope of services, responsibilities and reporting.
Oversight is a key element of the Administrative Agreement, in that it sets out boundaries of the
oversight role that the Ministry performs. In our view, both the Ministry and consumer protection
DAAs take the oversight function very seriously and continue to make efforts to improve
relationships, which is fundamental in making the model and the agreement work for both
parties and for the public. The performance metrics that form the basis of the discussion
between the DAA and the Sector Liaison Branch are evolving, though primarily transactional in
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As was suggested in the Phase I report, even though it appears that the DAA model has
performed relatively well in Ontario, it is prudent to consider whether the governance and
accountability / oversight framework, a key component of the DAA model, needs to be
amended or enhanced in light of international best practices. It has been a full eight years since
the last formal review of the DAA model, making this review both timely and consistent with
continuous improvement objectives.

nature. Applying the conceptual rubric of regulatory governance will, however, require
amendments to the administrative agreements.
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In our assessment, these agreements serve the DAA model well; with the key elements of the
agreement meeting many best identified practices.
In the case of the non-DAA organizations, the absence of an administrative agreement has had
implications for the abilities of the Ministry to exercise its oversight responsibilities. The
presence of a Memoranda of Understanding does compensate for this to some extent, but does
not seem to carry the same weight as an AA, and requires, in the case of Tarion, agreement
from the consumer organization to enter into amendments given the prescription contained in
the enabling statute. BoFS is an organization in transition awaiting proclamation of legislation
and promulgation of regulation. Commentary will be focused not on criticism of current structure,
but rather a future perspective with respect to the possible establishment of BoFS as a DAA,
hence modernizing its approach to corporate and regulatory governance.
The DAA Model construct, as applied in Ontario, has produced many positive achievements in
consumer protection:
 DAA model has given more organizational focus to each of the markets they serve.
Having a full suite of functions under a single organizational structure, has given the
consumer protection DAAs the operational and managerial focus to be more effective in
the delivery of their mandate and regulatory functions;
 Greater emphasis on education and awareness programs through increased funding.
This has resulted in greater consumer awareness of the market, and a greater level of
education and awareness of licensees in terms of their responsibilities and obligations.
In addition, education programs have been applied to increase the level of
professionalism of licensees in the various market sectors as well.
 Strong financial management of the various compensation funds available to
consumers. This strong financial focus has led to a healthy level of funds available to
consumers to meet potential market / regulatory issues.
 Greater emphasis of risk based decision processes to guide enforcement and
compliance functions and efforts; thereby resulting in better financial stewardship of
resources and improved compliance
 Evolving performance management approach. The organizations have a strong
commitment to performance management through the collection and analysis of output
metrics to demonstrate the health of the sector and industry. Many are now turning their
attention to creating consumer protection outcome measures to evaluate the efficacy of
the regulations on the market.

2.0

General Observations – Areas for Improvement

While it is difficult to generalize across the DAA and non-DAA consumer protection
organizations, there are a number of distinguishing features that do stand out:


All six Boards are stakeholder-representative boards



The rhythm of regulatory change is much more episodic than the annual churn of safety
code changes required in the safety DAA world
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The nature of the consultation and regulatory policy development processes for the
consumer DAAs and BoFS are substantially different from the processes associated with
the safety DAAs;
-

There are no industry advisory councils, although there are some nascent
stakeholder advisory councils

-

The Ministry in establishing policy primacy in most cases develops a consultation
paper and gathers stakeholder input from its stakeholder lists including the views
of the DAA

-

The time lag between issue identification and completion/enactment of statutory
amendments or regulatory change has been long



There is a structural barrier in terms of limited supply of special purpose
consumer organizations from which to draw nominees

Consumer metrics and performance measures are still in the nascent stage of
development

The review has identified a number of areas that, if addressed, will serve to strengthen the
efficacy of the DAA model as well as the non-DAA entities.

3.0

Systemic Recommendations

Based on our assessment of these six organizations, several recommendations emerge that
collectively address identified areas of improvement and continue to build on the strength of the
existing models. The recommendations listed below have been informed by best practices and
apply to all consumer protection organizations reviewed. Specific recommendations are
presented in the summary reports for each respective organization.
3.1

Corporate Governance

The field of regulation is seized with the question of “regulatory capture”, the appearance at the
very least of regulatory bodies being captured by the interests of the industries or sectors that
they are regulating. Most experts in governance point to a trend away from representational
governance to skills-based governance, in order to avoid the appearance of capture, and to
ensure that the necessary skills are present on a Board to ensure that the full range of fiduciary
duties are being carried out.
The history of the evolution of the consumer protection DAAs speaks to the role that originating
associations played in advocating to government their capacity to participate in the development
of a new approach to the regulation of their respective sectors. It is not surprising, then, that
great care was taken to enshrine stakeholder participation in Board representation when the
new bodies were created. With more than a decade of experience and maturation, it is
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All consumer protection bodies have noted that approaches need to be strengthened to
garner and secure consumer input

apparent that not all stakeholders are indeed represented, and that the manner of nomination, in
some cases, delimits the ability of a board to assure itself of the best skill mix at the board table.
In light of more than a decade of experience, the following systemic recommendations are
offered for the “next generation of evolution”:

System-Wide Governance Review
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It is recommended that the Ministry undertake a system-wide governance review of the
consumer protection organizations that would include:


Board composition and manner of appointment



Board committee structure



Board consumer advisory and stakeholder input structures



Term limits

Mandatory annual governance evaluations
It is recommended that all Boards conduct annual governance evaluations

CEO Succession
It is recommended that all consumer DAAs and consumer protection organizations be seized
with the issue of CEO succession
Public Servant Board Members
It is recommended that the Minister consider continued appointment of public servants to the
consumer DAAs and organizations

3.2

Regulatory Governance

It is recommended that the Ministry adopt the following approach with respect to regulatory
governance:


Make mandatory a Regulatory Affairs Committee (or Legislative and Regulations
Committee) with the dual mandate of oversight of regulatory functions, and prospective
regulatory change; and where such committees do exist, to ensure that their mandates
are expanded to reflect oversight responsibility regarding efficacy of regulatory effort



Where DAAs are given latitude to conduct consultations with regard to prospective
regulatory changes, that the Ministry clarify its policy primacy role insofar as the
following are concerned:
-

Regulatory Impact Analysis (RIA) and its constituent elements (e.g. clarification
of issue, demonstration of options analysis, economic and distributional impacts
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including small business, implementation plan, evaluation plan, consultation
approach and results, and detailed options analysis)
RIA as well as principles for use in consultation processes based on the principle
of proportionality, i.e. that more extensive consultation is required for more
complex issues being considered

-

Regulatory Plan and its constituent elements, and filing requirements

-

Annual filing with Minister

-

Public posting

-

Consultation Framework Strategy

-

Information disclosure, e.g. consideration of such matters as Strategic Plans,
senior executive salary disclosure, compliance policy

-

Policy framework for information requirements to satisfy the oversight function

Accountability Tools

In light of best practices, it is recommended that the Ministry strengthen its accountability
framework as follows:


Use of the 49% rule for Ministerial appointments on an “as required” basis



Orientation of Ministerial appointees on matters regarding public and consumer interest



Amendments to the administrative agreements as follows:
Inclusion of Ministry requirements for RIA, Regulatory Plan, compliance with
Consultation Framework, posting of policies such as compliance, other public disclosure
requirements, information /data requirements for oversight, issue management protocols
and crisis management protocols, and strengthening of current accountability
agreements as in the case of Tarion



Consideration of requirement for mandatory Regulatory Affairs Committee of the Board



Use of annual letter by Minister to each DAA to convey:
-

Government priorities

-

Ministry priorities



Consumer protection principles and broader public policy objectives



Mandatory five year third party review



DAA scorecard presented by the Ministry to the public annually
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3.3

-

3.4

Culture Shift

There is a perception amongst consumer DAAs that they are treated as “clients” rather than
“partners” in the rule-making process, and they are being restrained from engaging in
continuous stakeholder relations, the effect of which is to hamper their regulatory efficacy.
It is recommended that efforts be directed to changing the current cultural dynamics between
the Ministry and its consumer DAAs and consumer protection organizations

Elaine Todres and Associates - DAA Review Phase Two

3.5

Stakeholder Engagement

It is recommended that:


The Ministry recalibrate its approach to stakeholder engagement in consumer policy
development to allow more fulsome legitimate stakeholder engagement practices to
occur within the consumer DAAs and consumer protection organizations that more
closely mirrors stakeholder management practice in the safety DAA world



In taking into consideration prospective changes to Board composition (with the
implementation of the recommendation dealing with the need for a system wide
governance review of board composition), a fresh look be taken by the DAAs and
consumer protection organizations to the manner in which they engage stakeholders



Better efforts be exerted to ensure the consumer voice is heard

3.6

Cross-DAA Cooperation

Although different in terms of sectors being regulated, the consumer authorities and
organizations share many common interests that might be served by greater collaboration and
cooperation. Some mechanisms include:


Continued usage of Minister's Quarterly Meetings with all Chairs and CEOs



Consideration by DAAs of opportunities to:
-

Provide a single, consumer protection portal or point of contact

-

Apply a common approach to managing risk

-

Work jointly on performance and consumer protection metrics

-

Share back office functions

-

Leverage advertising and public education budgets

-

Share data and business intelligence
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3.7

Ministerial appointments

It is recommended that effort be directed to streamlining the Ministerial appointment process.

3.8

Policy Capacity of Ministry of Small Business and Consumer Services

The Ministry plays a key role in assuring the overall health of the DAA model and that proper
oversight functions are diligently applied to ensure a high level of public trust and confidence.
As such, there are several recommendations to assist the Ministry in meeting its policy primacy
role and executing its oversight functions.
The Deputy Minister on an annual basis should review all Regulatory Plans from DAAs
in order to establish a Ministry-wide cycle-based approach to regulatory reform to be
presented to the Minister.



Expand policy scope of the Ministry beyond its current regulatory focus.



Increase staff complement in the Policy and Sector Liaison Branches to better reflect
their oversight responsibilities and provide requisite capacity to develop desired policy
products.



Review information requirements to create the Minister's DAA Scorecard.



Consider organizational redesign of the Ministry to ensure separation of oversight from
issue management and strategic coherence in the policy capacity of the Ministry



Recalibration of regulatory requirements may require a change management strategy to
assist Ministry staff and the DAA staff who work closely with the Ministry in the next
phase in the evolution of the DAA model



Ministry to assume leadership in orienting and educating central agencies and other
primarily regulatory ministries about the role, function and efficiency of the DAA model



Ministry to develop a policy framework for the consumer protection
DAAs and organizations regarding use of Ministerial regulation, and the
conceptualization of performance and outcome metrics to assist the DAAs in enhancing
their indicators and methodological approaches
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2

Oversight

1.0

Best Practice in Oversight
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When conducting the inter-jurisdictional review to support this study, it became clear that many
best practices are related to Crown Agencies, and not Delegated Administrative Authorities (of
which there are few). Nonetheless, certain patterns emerge.
In a landmark paper developed by the Organization for Economic Cooperation and
Development (OECD) entitled “Distributed Public Governance: Agencies, Authorities and Other
Government Bodies”, the researchers note that priorities change as the authorities mature over
time. Most countries have had a positive experience with the creation of bodies with varying
degrees of separateness from government and have seen positive outcomes in terms of
enhanced efficiencies, increased innovation, and effective partnerships. At the same time,
“priorities have moved away from the need to create new separate bodies to the challenge of
finding the right balance between accountability and autonomy, openness, performance
1
management, as well as strengthening the steering capacity of central ministries.” The report
goes on to note that the trend from input management to output/outcome contract management
2
poses major challenges of improved capacity for reporting ministries.
Oversight is in effect a reciprocal term. The overseer requires certain things from the overseen.
Best practice would include:
 Clearly defined outcomes and indicators
 Multi-year budget information
 Data analysis capability in Ministries as well as policy departments adopting more
output/outcome-oriented management
 Ministerial directives
 MOUs or Administrative Agreements
 Reporting requirements made plain by the overseer
 Clarity from Government around key regulatory performance requirements, such as a
Regulatory Plan, consultation strategy, RIA
It is important to note the inclusion of Ministerial directives. These might take the form of
“anniversary letters”, or Ministerial directives where the Minister lays out his specific directions
or expectations emanating from either or both Governmental/Ministerial perspectives.
“In exchange for the flexibility provided at the input level, autonomous bodies are
required to report more systematically on outputs and outcomes. They have to provide
more forward-looking documents such as annual statements of intent, and corporate and
business plans. Their annual reports must include a review of activities, performance
3
against targets, information and commercial activity and future strategy.

1
2
3

OECD, 2002, Distributed Public Governance: Agencies Authorities and other Government Bodies. 21
Ibid.
Ibid., p. 28.
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The British Columbia Auditor General has presented eight reporting principles that would need
to be covered in an Annual Report:
1. Explain the public purpose
2. Link goals and results
3. Focus on the few critical aspects of performance
4. Relate results to risk and capacity
5. Link resources, strategies and results
6. Provide comparative information
7. Present credible information, fairly interpreted
4
8. Disclose the basis for key reporting judgments

Accountability Relationships

“I acknowledge that finding the right balance between appropriate high-level oversights on the
one hand, and micro-managing on the other, is often not easy, particularly when government
services or programs are delivered by the broader public sector or other organizations.
Organizations must be allowed the autonomy to run their day-to-day operations without constant
meddling from Ministry managers; but Ministry management must ensure that an effective
accountability relationship is in place and that sufficient, useful, and credible information is being
received and assessed to ensure that the public is getting the appropriate level of service in a
5
cost-effective and timely way.”
The Structure and Functioning of the Ministry – DAA/Consumer Protection Organization
Relationship
The Auditor General of Ontario reviewed some of the activities of DAAs during an audit of the
Ministry of Consumer and Commercial Relations in 2003 and 2005. At the time, the Auditor
commented that the Ministry needed to ensure that “sufficient” resources for monitoring
performance of DAAs were available within the Ministry. In response, between 2003 and 2005,
the Ministry Sector Liaison Branch hired additional staff to monitor performance. In recognition
of the workload related to managing the relationships with eight DAAs, the Ministry also moved
complaints and consumer inquiries out of the Branch to the Ministry Compliance and Consumer
Services Bureau. Finally, the Ministry developed a Ministry-wide annual report tracking system
to ensure documentation and accountability would be followed up on.
Today, the Ministry has a designated branch, the Sector Liaison Branch, which is mandated to
provide a one-window approach for and between the Ministry and each of the DAAs. The
Sector Liaison Branch manages issues and relationships, and is responsible for monitoring the
performance of the DAAs through the various accountability tools.
However, despite the one-window design, in addition to the Sector Liaison Branch, the DAAs
and consumer protection organizations also interface with the Policy Branch at MSBCS on
matters of regulatory policy, as well as with MSBCS Legal Branch when regulatory policy is
being implemented as regulations or statutes. In fact, the Legislation and
Regulations Committee of RECO meets directly with the policy staff. The Legal Branch at the

4
5

Office of the Auditor General of BC, Reporting Principles and an Assurance Program, March 2003
Office of the Auditor General of Ontario, 2008 Report, page 6.
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1.1

MSBCS works with the Policy Branch, the Sector Liaison Branch, and will even consult to
develop legislative language once approvals on legislation and regulation have been cleared.
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The bulk of the relationship management and oversight emanates from the Sector Liaison
Branch within the Ministry. Specifically, the Sector Liaison Branch:
 Undertakes issue management
 Manages stakeholder relations
 Prepares communications material, issues notes, speeches, etc
 Provides input on Ministerial appointments of members to a DAA Board of Directors
 Addresses consumer and public safety complaints
 Monitors DAA performance to ensure protection of public interest
6
 Negotiates administrative agreements
The Policy Branch at the Ministry has the policy mandate for consumer protection, public safety
and the Ministry’s corporate and commercial statutes. In relation to DAAs, the Policy Branch is
primarily responsible for:
 Developing new statutes, regulations and policy products under direction of the
Minister/government
 Modernizing legislative and regulatory products for government and DAAs
 Providing issues management support for Minister in the Legislature
 Reviewing and analyzing Cabinet items
 Preparing communications materials for Minister’s correspondence, issues notes, etc.
7
 Forging partnerships with other ministries on relevant issues
According to Policy Branch materials, any changes to delegated statutes and regulations are
made in partnership with DAAs.
1.2

Accountability and Oversight “Tools”

The Ministry has a number of accountability “tools” at its disposal, which may be used to
oversee DAAs and to ensure DAAs are fulfilling their statutory responsibilities in the public
interest generally, and more specifically in the best interest of consumer protection for Ontario.
Non-DAA organizations rely on statutes and, in the case of Tarion, an Accountability
Agreement, which outlines some of the key accountability mechanisms that are a function of the
Ministry’s oversight capacity.
For DAAs, some of the accountability tools are spelled out in the Safety and Consumer Statutes
Administration Act and the DAA Administrative Agreement. However, in addition to those tools
directly mandated under these two key documents, a number of other tools have evolved. As
mentioned earlier, the three key legislative tools under that Act are that
a) The DAA annual report be tabled in the Legislature;
b) The Minister may appoint up to 49% of the members of the Board of Directors; and
c) The Minister may revoke the DAA’s delegation at any time if the DAA is not discharging its
public duties appropriately.
In each Administrative Agreement, some of the key elements related to this review (governance
and accountability, stakeholder relations, operational performance) are required. These are:
6

“Delegated Administrative Authority Model” by Sector Liaison and Policy Branches, PCPS Division, MSBCS, December 2008,
slide 5

7

IBID, slide 6
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Business and Annual plans
Consultation criteria for regulatory development (which are still under development for all
consumer protection DAAs)
Advisory process on consumer issues (to be included in Annual Report)
Complaints handling processes

Quarterly Performance Measures Reports
The Quarterly Performance Measures Reports are negotiated between DAAs and staff at the
Ministry. The Ministry’s Sector Liaison Branch oversees the Ministry’s receipt of these Quarterly
Performance Measures Reports. The Sector Liaison Branch reviews a number of measures
agreed to jointly: complaint handling, inspections, licensing registration activity, financial health,
and enforcement activities. The SLB uses the material provided by each DAA in order to
conduct trend analyses related to each respective regulated sector.

Annual Report and Business Plans
The specific requirements of these documents are laid out Schedules to the Administrative
Agreements. These are three-year business plans that must be submitted annually, and must
include the previous year’s annual report. These are reviewed by the Sector Liaison Branch
staff prior to being tabled in the Legislature in order to ensure and verify their accuracy, and to
provide the DAAs with feedback.
Liaison Meetings
On an ongoing basis, the Ministry’s Sector Liaison Branch (SLB) and Policy Branch hold
meetings with DAA and non-DAA staff to discuss a number of issues. The agenda for these
meetings is somewhat standardized with some of the key standing items being:
 Corporate Performance (CEO Updates, and review of Quarterly Performance Report)
 Legislative/Regulatory matters
 Issue management
Liaison meetings are viewed as an opportunity by Ministry and DAA staff to maintain a good
working relationship, to clarify any outstanding issues or inquiries, and to assure the Ministry
and the Ontario public that DAAs are being held to account for their public safety
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Revisions to each of the Administrative Agreements in 2005 provided for a number of specific
accountability mechanisms, namely:
 Regulations consultation criteria (under development and not yet implemented)
 Business plans provided to the Ministry in accordance with a process that the Minister
has approved
 Annual Report provided to the Ministry in accordance with a process that the Minister
has approved
 Complaints-handling process
 Agreement to sign onto a Board-specific Code of Conduct
 Fee setting process and criteria
 An access and privacy code
 A communications protocol that outlines how correspondence, briefing notes, cabinet
book notes, cabinet submissions, house book notes, media inquiries and responses,
crisis management, speeches, freedom-of-information requests, attendance at
stakeholder meetings, financial discussions and transactions, will be handled

responsibilities. Liaison meetings minutes are documented and distributed to record
discussions on agenda items, and to identify any next steps to be taken by Ministry or DAA
staff.
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Ministerial Appointees
For consumer protection DAAs, the Minister has the right to appoint up to 49% of members of
the Board of Directors. The Minister reserves this right in order to ensure appropriate
representation of consumer and public interest. The Consumers Council of Canada provides a
8
good distinction between public and consumer representation:
“A consumer representative is a member of a government, professional body, industry or
nongovernmental organization who provides a consumer perspective and takes part in
the decision-making process on behalf of consumers... Public representatives reflect the
broader public interest, including that of consumer, government and business.”
Ministerial appointments are public interest representatives who are chosen based on their
experience with consumer issues, knowledge of good governance, and any skills that a DAA
indicates is helpful based on skills matrices.
OMVIC: In practice, the Minister currently appoints three members to the OMVIC Board of
Directors. One of the Ministerial appointments is a public servant.
RECO: The Minister currently appoints three members to the RECO Board of Directors.
Typically, the RECO Board will propose a number of possible individuals based on a skills
matrix for Ministerial appointment. Typically, a public servant fills one of the Ministerial
appointment positions.
TICO: In practice, the Minister currently appoints four members to the TICO Board of Directors.
One of the Ministerial appointments is a public servant, and the TICO Board has requested that
the additional three have skills to provide the following perspectives: consumers; the legal
profession; accounting/finance.
Tarion: The Minister appoints five of fifteen Board members. Usually, three have a background
in consumer representation, one senior public servant and one with a background in municipal
government.
BoFS: Under the authority of the Funeral Directors and Establishments Act, the Minister
appoints five public members. The remaining eight Directors are funeral Directors.
VQAO: Three Board Directors are on the board by virtue of their position in the following
organizations: Ontario government (or other person approved by the Minister), Grape Growers
of Ontario and Ontario Restaurant, Hotel and Motel Association, in accordance with bylaws that
are approved by the Minister.

8

Consumers Council of Canada, Improving the Effectiveness of Consumer and Public Representatives on Delegated Administrative
Authorities, S. Bulhoes and M. Lio, March 2006, p. 12.
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1.3

Oversight by Officers of the Legislature

The scope of this review was to include consideration of whether the consumer protection
organizations should fall under the auspices of a number of “Officers of the Legislature” such as
the Ombudsman, the Auditor General, the Information and Privacy Commissioner, and the
Integrity Commissioner.
The Information and Privacy Commissioner and the Integrity Commissioner
Each of the DAAs has an Information and Privacy code. OMVIC, for instance, has gone to
great lengths to develop an Access and Privacy Code. Tom Wright, CEO of Real Estate Council
of Ontario (RECO), was formerly the Ontario Privacy Commissioner. OMVIC consulted with
Tom Wright at RECO when developing its own code.

From the perspective of conflict of interest and matters of integrity, the Board of each of the
9
DAAs and consumer protection organizations have a conflict of interest guideline , and a
board-specific Code of Conduct that is shared with the Minister. As is noted in the individual
chapters dealing with each organization, TICO wishes to strengthen its conflict of interest
policies and include detailed modules in the Board orientation materials.
The Auditor General
The inclusion of these organizations within the auspices of the Auditor General of Ontario opens
up a different series of questions. They, like the public safety DAAs, were born in the context of
the explicit desire to differentiate them from Crown Agencies, and to afford these organizations
the space to operate with powers transferred by the State with concomitant oversight and
accountability requirements. There is a concern, indeed a valid one, that bringing them within
the auspices of the Auditor General (1) does not recognize the rather significant powers that the
Minister currently has to direct reviews and (2) will create an inevitable perception by central
agencies of these organizations as “crown agencies” subject to the rules and protocols of Crown
agencies.
All the existing administrative agreements contain the following:
3. (2) The Minister may where the Minister deems appropriate:
(e) conduct policy, legislative and regulatory reviews;
(g) conduct performance, governance, accountability or financial reviews of the
Administrative Authority after giving reasonable notice if feasible
In addition to the Minister’s power to direct any type of review required, the Auditor General on a
regular basis currently audits the Ministry. The Auditor General has clearly not felt restricted in
dealing with DAA content, and has reviewed the workings of DAAs twice over the past ten
years.

9

OMVIC, Board of Directors – Conflict of Interest Guidelines, November 2004.
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From the point of ensuring compliance with the intent of the Privacy Commissioner, each of
these six organizations would appear to be compliant.

The Ombudsman
At this stage of the investigation of the DAAs, it is not clear how the inclusion of the DAAs and
consumer protection organizations within the purview of the Ombudsman would provide any
particular advantage to citizens.
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Tarion has implemented an innovation in the establishment of an Office of Ombudsperson.
Whilst the office is still in its infancy, it is charged with managing complaints and more
importantly dealing with systemic issues as they arise. Given that Tarion has had significant
volumes of complaints, this development is welcomed and its progress ought to be monitored.

2.0

Emerging Themes

Theme #1: Ministerial Directives
The Ministry has a practice whereby the Chairs of the respective DAAs receive an “anniversary
letter”. This practice is a good one, and one that might be strengthened to include specific
Ministerial priorities, governmental requirements and sent to all DAAs and consumer
organizations.
Theme #2: Orientation of Ministerial Appointments
Best practice in governance would suggest that Ministerial appointments, if expected to
represent either the “public interest”, or the “consumer interest”, ought to be oriented by the
Minister upon appointment. This deliberate form of orientation is something most if not all
Directors would expect upon nomination or appointment. However, many respondents noted
that these nominees must at the end of the day exercise their fiduciary duty of care to the
organization.
Theme #3: Sufficiency of Technical and Policy Expertise
All Board members of the respective DAAs and consumer protection organizations said that
there was sufficient technical and policy expertise in the Ministry. Several respondents
suggested, however, that the Ministry does not give sufficient policy direction, or is tardy. A
representative from TICO suggested that the Ministry needed to pay more attention to the
expertise of Board and staff members.

Theme #4: Ministry’s Slowness in Response to Perceived Policy/Legislative/Regulatory Needs
Most of the respondents were critical of the Ministry’s response to the need for change. Each
consumer DAA could point to lengthy time lags between identification of issues and legislative
response, and between enactment of legislation and the development of supporting regulation.
Theme #5: Discomfort with extending the purview of the offices of Auditor General,
Ombudsman, Privacy Commissioner, Integrity Commissioner
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The vast majority of all respondents, DAA and consumer protection organizations alike, are
opposed to the notion of expanding the purview of the offices of the Ombudsman, Privacy
Commissioner, Integrity Commissioner, Auditor General to cover the DAAs. In their minds, a
DAA model is very effective and would suffer negatively from such a change. Moreover, a
number argued for greater autonomy in order to better serve their consumer base.

Theme #6: Inadequate Staff resources to Meet Oversight Requirements

1. Managing relationships with eight DAAs that entails:
 analysis of performance data for trends, gaps, and new measures
 revision of business plans, annual reports, performance metrics
 advice to Ministry on best practices
 ensuring reporting meets/exceeds Ontario Public Service guidelines
2. Writing issue notes and dealing with correspondence for the Minister
3. Managing the appointment processes of Ministerial appointments to DAA Boards
DAAs receive daily media attention, requiring staff to spend a significant portion of their time
10
managing issues, preparing briefing notes and other materials to support the Minister and
maintain public confidence in DAAs. There is increased pressure for strengthened capacity for
safety policy.
The Policy Branch at the Ministry currently has fifteen policy staff, with an additional two
managers, and one Director. This Branch carries responsibility for a broader set of
responsibilities that includes consumer protection and safety policy, business law
modernization, and corporate commercial legislation. Although they share the workload,
approximately half the Director’s time, one Manager, and seven Analysts work on DAA policy on
a regular basis. In addition to serving the Minister as a “client”, the Policy Branch also sees
DAAs as its “clients”.
Moreover, if the approach to the revision of a current Administrative Agreement will be premised
on the suggestions contained in this report regarding best practice in regulatory governance,
dedicated staff will be required at the Ministry to enhance existing policies and to develop new
ones as deemed appropriate.




Formal training programs to develop skills for high quality regulation
Formal training in how to conduct Regulatory Impact Analysis
Formal training on how to inform and communicate with the public

10

According to Ministry staff, Ministerial correspondence related to DAAs has seen a 200% increase from 113 in 04/05 to 314 07/08.
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The current number of staff assigned to oversight is not sufficient to meet the needs of
oversight. This resourcing issue is exacerbated because the Liaison Unit also handles issue
management. The Sector Liaison Branch currently operates with three liaison staff, one
manager, and one Director who oversee and manage the relationship between the Ministry and
DAAs (only half of the Director’s time is spent working on DAA matters, the other half is spent
on the regulation of alcohol and gaming). SLB have responsibility for:

Theme #7: The Administrative Agreement is a Good Tool.
The Ministry has an excellent accountability framework. The current Administrative
Agreement’s table of contents follows best practice. The areas that require strengthening have
to do with the exercising of the Ministry’s policy primacy, i.e. its clarification of RIA requirements,
information requests, filing of regulatory plans, etc. In the case of Tarion, not being a DAA, there
is a need to strengthen the current accountability agreement to ensure a prior vetting of
proposed regulatory change, the provision of data, and arguably commentary regarding Board
composition.
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Theme #8: Commitment to Ongoing Training and Culture Shift
It is interesting to note that the literature emerging from the OECD suggests that oversight
requirements focusing on outcome measurement as opposed to input/output analysis require a
shift in thinking from the Regulator and the oversight Ministry. The literature on RIAs implies a
shift in cultural thinking from oversight as the direct review of input/output data to oversight of
compliance with government-directed policies, such as consultation frameworks, RIAs,
regulatory plans. What stems from this point of view is the requirement for training to ensure
adaptability in the execution of oversight.
Best practices on training would include, for both the Ministry and the organizations:
 Formal training programs to develop skills for high quality regulation
 Formal training in how to conduct Regulatory Impact Analysis
 Formal training on how to inform and communicate with the public
Theme #9: Data/Information Requirements
In the case of consumer DAAs and consumer protection organizations, there is no friction with
the Ministry regarding data required for oversight purposes. Tarion, falling squarely out of the
DAA model strictures, is in the early stages of its journey in terms of provision of quality
performance data to the Ministry. The central issue is how to develop performance indicators
that can properly assess the state of consumer protection. This methodological conundrum is
faced by all the consumer organizations, and requires considered policy exploration, one would
suggest, at the Ministry table.

Theme #10: Need for a Broader Understanding of the DAA Model
Interviews with stakeholders and Ministry staff would suggest that central agencies are more
familiar with the governance and accountability regimes of crown agencies than they are with
DAAs. These respondents suggest that the Ministry should take an active role in explaining the
operations, governance, and accountability mechanisms of DAAs.
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3.0

Summary and Observations of Oversight

Following the comparison of the findings against best practice in oversight, the following
observations are noted:
The definition of the ambit of policy needs to be redefined by the Ministry



Oversight capacity needs to be enhanced in both the Sector Liaison Branch and the
Policy Branch



Appropriate policy products need to be developed



Appropriate training in Regulatory Impact Analysis needs to be conducted at both the
Ministry and the six organizations



The Administrative Agreement needs to be amended with clarity around those matters
for which the Ministry has policy primacy, and those that might be negotiated between
the two parties, the Ministry and the DAA/consumer protection organization



For non DAAs, accountability mechanisms need to be strengthened to align with the
general tenor of this report’s recommendations



Some organizational redesign at the Ministry may be required to ensure that issue
management is separated from the oversight function



Efforts need to be sustained on cultural change management to support any new
accountability oversight requirements
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3

Issue and Crisis Management
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The DAA model requires by its very nature tight protocols respecting issue management and
crisis management in order to meet the needs of the Minister ultimately accountable for
consumer protection. Issues management is meant to deal with the day-to-day management of
operational issues as they arise. Crisis management is just that - the formalized set of protocols
and tools used to handle a crisis.

1.0

Issue Management

From the Ministry’s perspective, one of its key staff functions with respect to accountability to
the Legislature is writing issue notes for the Minister of Small Business and Consumer Services.
These enable the Minister to respond to questions in the Legislature about a number of issues
that pertain to the operational mandate of the Ministry.
As was mentioned under the discussion of “oversight” above, a distinction needs to be drawn
between data required for oversight and data required to write issue notes. Thus, the Ministry’s
capacity to write issue notes is important, but not a direct function of its oversight role.
In October of 2007, the Policy and Consumer Protection Services Division at the Ministry
published a general communications protocol for DAAs and Crown agencies. Its purpose was
to coordinate responses to emergencies, and emerging issues. It was intended to provide
practical advice for people identified as being responsible for managing the early stages of an
emergency or an emerging issue. With respect to emerging issues, the organization is to inform
the policy advisor and manager at the Sector Liaison Branch of emerging issues.
All six consumer organizations have adopted the protocols developed by the Ministry as
illustrated below.
The Ministry, often under tight deadlines, requires much iteration with the organization in order
to obtain the type of data required for its purposes. While the protocols may be in order, there
might be utility in convening joint training and education sessions to streamline the expenditure
of time required to meet the Ministry’s needs.
A communication protocol provides a strategic and proactive framework for co-ordinating a
response to (a) an emergency or (b) emerging issue that affects the Policy and Consumer
Protection Services Division (PCPSD), Ministry of Small Business and Consumer Services and
11
a Delegated Administrative Authority (DAA) or Crown Agencies (Agency).
The Policy and Consumer Protection Services Division Issues Team (PIT) is a flexible group
assembled as required to address the issue at hand, but generally will include the manager and
Policy Advisory from Sector Liaison Branch who will act as PIT leads. The Director of the
Communications Branch works with its Issues Management and Media Relations (IMMR) team,
11

Ministry of Small Business and Consumer Services, Policy & Consumer Protection Services Division’s
“General Communication Protocol” with the Ministry’s Delegated Administrative Authorities & Crown Agencies. October 11, 2007.
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who then in turn will work with the PIT to provide and support the Minister’s Office with the
12
necessary information and communication products.
The communication structure and flow for an emerging issue:
Figure 1 - Emerging Issue Flow
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2.0

Crisis Management

The communication structure and flow between DAAs and non-DAAs and the Ministry for an
emergency issue would
Figure 2 - Emergency Issue Flow

12

Ibid.
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The majority of respondents were aware of the protocols used for crisis management and
believed them to be sufficient for both internal and external crises and issues.
The Ministry seems to be satisfied with the nature of the relationship pertaining to issue and
crisis management for all six consumer organizations. Some Executive Directors are more
proactive with the press than others. In short, no issues were identified, and thus, no
recommendations are made.
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OMVIC

4

The Ontario Motor Vehicle Industry Council

Until 1996, a number of consumer protection matters were regulated directly by the then
Ministry of Consumer and Commercial Relations. After the Ontario Motor Vehicle Industry
Council (OMVIC) was established as a not-for-profit administrative authority under Ontario's
Safety and Consumer Statutes Administration Act, the Ontario Government delegated to
OMVIC the authority to manage day-to-day regulatory issues for consumer protection
concerning motor vehicle dealers and salespeople.

1.0

The Participants

The discussion below sets out the key participants in the regulatory regime of OMVIC.

1.1

The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables DAAs to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory change
requires the Lieutenant Governor’s assent, acting on and with the advice of the Executive
Council, or Cabinet.

1.2

Ministry of Small Business and Consumer Services

The Government, through the Ministry, retains overall accountability for and control of the
regulating legislation and ensuing regulations. It has a number of tools at its disposal, most of
which are set out in the Administrative Agreements that are negotiated between OMVIC and the
Ministry.
Under this DAA model, the Ministry of Small Business and Consumer Services (the Ministry)
retains two key functional responsibilities:
1. Statutory/Regulatory primacy - Any changes to the statutes or regulations related to
consumer protection issues managed by the OMVIC can only be delivered by the
Ministry
2. Policy primacy - The Ministry is the senior partner in jointly developing policy
recommendations for and with the OMVIC
Two key interactional foci within the Ministry are:
13

OMVIC 2007 Annual Report and 2008 Business Plan, Page 3.
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OMVIC “is responsible for administering the Motor Vehicle Dealers Act – a public protection
statute – on behalf of the ... [Ministry of Small Business and Consumer Services]. OMVIC’s
mandate is to maintain a fair, safe and informed marketplace in Ontario by protecting the rights
of consumers, enhancing industry professionalism and ensuring fair, honest and open
13
competition for registered motor vehicle dealers.”




Sector Liaison Branch
Policy Branch
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In addition to these key responsibilities, the Ministry:
 Is accountable to the Legislature
 Delegates administrative responsibilities to DAAs, and, with the consent of the Cabinet
and the LGIC, can revoke designations if and when required
 Negotiates administrative agreements with DAAs
 Appoints a minority of members to each DAA’s Board of Directors
 Approves rules regarding Board composition, fee setting processes, conflict of interest,
and access and privacy
 Monitors DAA performance to ensure that the public interest is protected by reviewing
14
Annual Reports, Business Plans, and Performance Measures.

1.3

Ontario Motor Vehicle Industry Council

Under this model, the OMVIC assumes responsibility for delivery of regulatory enforcement, as
well as full financial and legal responsibility for delivering the various regulatory services. The
OMVIC is responsible for all day-to-day decision-making and management of the regulatory
services including licensing and registration, enforcement, inspections, investigations, discipline,
prosecution, and consumer complaints.
In order to manage these tasks, the OMVIC elects Directors and a Board Chair, manages risk
and liability, manages financial and operational issues, sets fees (in accordance with the
Ministry approval process), and establishes Board committees to receive input and feedback
from selected stakeholder groups. The OMVIC is also responsible for producing data
accountability metrics and processes that are detailed in its Administrative Agreement.
The OMVIC operates as a not-for-profit corporation governed by a twelve-member Board of
Directors, nine of whom are elected directly by its members – the regulated motor vehicle
15
dealers, drawn from all segments of the industry, large/small, new/used, urban/rural, and three
16
of whom are appointed by the Minister of Small Business and Consumer Services. The others
are elected by the members of the OMVIC, who are the registered motor vehicle dealers.
OMVIC voting members are the regulated motor vehicle dealers. In order to be elected to the
OMVIC Board, a nominee must be an association member of the Used Car Dealers’ Association
(UCDA), the Ontario Automobile Dealers’ Association (OADA), or the Toronto Automobile
Dealers’ Association (TADA). Although two seats at the Board, in practice, may be filled by
dealers who do not belong to any association, these seats to date have been filled by members
of one of the three associations. Ministerial appointments to date have generally been
consumer- or public-interest oriented members of the Board. Typically, one member of the
Board has been a public servant.

14

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division, Ministry of
Small Business and Consumer Services, December 2008, slide 4.
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16

OMVIC website.

The Minister of Small Business and Consumer Services recently exercised his right to expand his appointments from 25% of
Board membership to 49%, in December 2008.
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Figure 3 - OMVIC Organizational Structure:
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The Legal Framework

OMVIC operates under a number of legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
 Subject to specific legislative framework of the Safety and Consumer Statutes
Administration Act, 1996
 Subject to the regulatory framework established by the Motor Vehicle Dealers Act
(MVDA) and its supporting Regulations, which will be replaced in January 2010 by the
MVDA 2002.
 The OMVIC/Ministry Administrative Agreement
In addition, the OMVIC is guided by By-Law No.1, drafted by Directors and implemented by the
voting membership that establishes a number of key provisions:
 who may attend meetings
 the terms of the Nominating Committee
 who may stand for election as Directors of the corporation
 meetings of Directors
 powers of Directors
 officers of the corporation
18
 members of the corporation

18

OMVIC By-law No. 1.
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“Legislative authority for the DAA Model is derived primarily from the Safety and Consumer
Statutes Administration Act, 1996. This Act stipulates that delegation may not occur until the
Minister and DAA have entered into an Administrative Agreement. The Act also requires that
each year the Minister table the Annual Report of each DAA in the Legislature, to ensure public
transparency and accountability. The Act gives the DAAs authority to set fees and
administrative penalties, and provides the legal authority to delegate, by regulation, the day-to19
day administration of government statutes to not-for-profit corporations (the DAAs).” The
legislation also enables the Minister to appoint up to 49% of the members of the Board of
Directors.
“The Administrative Agreement is supplementary to the regulatory framework, and is signed by
the Minister and the OMVIC. It provides a general statement of the relationship between the
Ministry and the OMVIC, and describes the organization and any terms and conditions
associated with the designation of the organization, such as Board representation, termination,
delegated responsibilities, services and programs, and details of a fee-setting process. This
document also lays out reporting arrangements between the Minister and the DAA related to
business planning, annual reports, and any other form of reporting or communications. The
Agreement also requires that the DAA maintain insurance against liability arising from carrying
20
out its delegated responsibilities.”
The by-laws define a member of the corporation as a registered dealer. Accordingly then,
OMVIC’s 8,400 business registrants are also its members. In addition to rights and
responsibilities set out in the by-laws, corporate law grants to members certain rights in the
governance of the organization. As members, they are entitled to elect from amongst
themselves nine of the twelve members of the board as long as at the completion of the
election, two dealers are members of the trade association representing used car dealers, two
are members of the new car dealers association, three are members of both the new and used
car dealers association and two dealer members who may or may not have an association
membership.
Through the original by-laws of the corporation, the executive Directors of the two principal trade
associations were given the right to receive notice of, and attend, all meetings of the Board of
Directors. Prior to approving the proposed by-laws, the Ministry had objected to this provision of
the by-law, but received assurances from the trade associations that once the first Board was
fully operational, this transitional provision would be removed. Subsequent to delegation,
however, the trade associations refused to support the change to the by-law. In response, the
Deputy Minister of the day provided clear instruction to the Board to delete the provision. As
instructed, the board passed the by-law change but at the subsequent Annual and General
Meeting of members, the by-law change was defeated. The Minister then, after consultation
with the Board, drafted a change to the Administrative Agreement prohibiting employees of
trade associations to be granted the right to receive notice of, or attend, meetings of the Board
of Directors. This leaves OMVIC in the unusual position of having a provision of the by-laws
which does not accord with its Administrative Agreement.
More recently, this anomaly was demonstrated in 2007, when the Used Car Dealers Association
(UCDA) chose to challenge OMVIC’s ability to introduce a new fee. The primary source of
OMVIC funding is the registration and renewal fee paid by dealers and salespeople.
19
20

Ibid. Slide 5.
Ibid. Slide 5.
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As ordered by the court, notice was sent to members advising of the addition to the agenda of
the by-law change request and the item was subsequently passed at the AGM when the trade
association cast the proxies it had collected in favor of the resolution.
The Minister has amended OMVIC’s Administrative Amendment effective July 1, 2007 to clarify
the exclusive right of the Board to set fees and so informed the Chair of OMVIC in July of 2007.

3.0
3.1

The Evolution of the OMVIC
Board Development

The Ontario Motor Vehicle Industry Council was created in 1996. On January 7th, 1997, the
OMVIC began operation as the delegated authority responsible for administering the Motor
Vehicle Dealers’ Act.
In its early years, OMVIC established a transition agreement with the Ministry that contracted
back to the Ministry on a temporary basis the day-to-day work of administering the Act under the
direction of an OMVIC-paid Executive Director and Registrar. In the early years, the first
appointed Board struggled to discover its role, often focusing on managerial rather than
strategic functions. The Administrative Agreement allowed for the presence of two trade
associations’ Directors whose presence reinforced board members’ seeking direction from
these trade association executives. Over time, board members recognized the need for
21
governance training and for structural and by-law reform.

21

Waves of Change, OMVIC, March 2009.
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Salesperson fees have not increased since January 1994, three years before OMVIC was
created. Dealer fees were increased by the board in 1999 from $138 per year to $250 per year.
The board decided to introduce a new fee based on sales volumes to recoup new costs of
administering the MVDA 2002. The trade association demanded that the board introduce a bylaw change at the upcoming AGM that would require that approval by a majority vote of the
members must be obtained before any new fees can be imposed upon members. The
association used the mechanisms under the Corporations Act to oppose OMVIC‘s approach to
such fee changes. The Board refused the demand based on the view that the statute creating
administrative authorities gave exclusive control over fee setting to the administrative authorities
as long as such fees complied with certain criteria approved by the Minister. Current case law
also confirmed that members may not propose by-law changes directly, but must do so through
the Board of Directors. The trade association then collected votes from the requisite 10% of
OMVIC’s members to cast them in favor of a special resolution requiring the board to add the
proposed by-law change to the agenda of the AGM. The Board again refused, arguing that the
item was outside the scope of members’ authority and that the notice of the proposed
amendment does not meet the provisions of OMVIC’s by-laws. The trade association brought
the matter before Superior Court on an urgent basis. The judge in the matter decided in favor of
the trade association after eliciting agreement from the association’s counsel that although the
matter may be placed on the agenda of the AGM and may in fact pass, the Board would not be
bound by the outcome of the members’ vote.

3.2

Operational Focus

In 1997, the Board approved a Code of Ethics for dealers setting out ten guiding principles for
dealer conduct. This Code was to apply to OMVIC’s interaction with consumers, employees,
22
suppliers, competitors, government and all others with whom it has business relationships .
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“In 1998, strict new marketing standards were published to guide dealer advertising and to flesh
out the third principle of the Code of Ethics: Marketing. These standards specifically identified
practices which would be immediately identifiable to registrants. They also addressed
anticipated provincial cost of credit disclosure legislation intended to address Ontario’s
obligations under the Consumer Measures Chapter of the interprovincial trade agreement.
Also in 1998, OMVIC approached the Board of Trustees of the Motor Vehicle Dealers
Compensation Fund about the possibility of OMVIC offering services to the Fund ... [and has
since...] worked collaboratively ...[to develop] by-laws, an investment policy, governance training
and introduction of appropriate budgetary controls and variance monitoring.
In 1999, OMVIC introduced Canada’s first mandatory certification course on automotive law and
ethics, offered exclusively through the Canadian Automotive Institute of Georgian College in a
distance learning format.
In 2000, OMVIC adopted the Code of Ethics as a by-law of the corporation, and published
“Standards of Business Practice” to illustrate the principles set out in the Code of Ethics. The
by-law was accompanied by an enforcement process (Discipline and Appeals Panels) and
penalties.
In 2001, OMVIC introduced an online search facility for registered dealers and salespeople and
an online complaints intake tool for consumers.
In 2002, OMVIC completed a two-year project to visit every registered dealer in the province,
the results of which formed one of the elements of a risk-based inspection program.
In 2007, OMVIC launched the “Know Your Ride” program... to educate students ... about buying
used vehicles privately. The program consists of a DVD and is accompanied by a teacher’s
guide and student handout. The program was approved by Curriculum Services Canada in
23
2008. ”
3.3

Required Shift in Culture

The Board of OMVIC still seems to be in the early phases of maturity with respect to corporate
governance. In its early days, much of its transition from the Ministry of Consumer and
Commercial Relations to DAA status required a heavy reliance on the bureaucratic expertise of
its Executive Director. More cultural shifts are required in order for the Board to exert its role
more fully in terms of both stakeholder management, effective relations with members, and its
role in regulatory governance- all themes which will be explored below.

22
23

Ibid., page 3.
Waves of Change, OMVIC, March 2009, Page 4.
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3.4

Corporate Governance

“In the early years, the first appointed Board struggled to discover its role, often acting as
managers rather than Directors. Normal Board activities such as development of mission,
vision, value statements, strategic planning, business planning were given little or no attention in
favour of reviewing administrative matters. Over the course of its more than ten year history, a
number of training sessions have been provided to what was originally a fledgling Board. These
training sessions have largely focused on governance, financial literacy, fiduciary
24
responsibilities, management issues, and best practices in governance.

In 2008, in order to review the adequacy of governance training, OMVIC engaged a consultant
to review OMVIC’s approach to governance. Based on this third party review, the Board then
undertook one financial literacy and two best practices training sessions. Based on this training,
at the time of the review, OMVIC’s ad hoc Governance Committee was scheduled to meet in
April 2009 to review and recommend a Board member and officer performance review process
26
and any follow up governance training. ”
In summary, the OMVIC Board has conducted no self evaluation to date, nor has it reviewed its
corporate governance structure in a formal manner since its inception. It has changed its
committee structure only minimally. The Industry Professionalism Committee, primarily
composed of Board members, has been transformed into the Stakeholder Relations Committee
as described below. The Board is supported by a Management Committee, which is composed
of Officers and the former Chair (who is not necessarily a Board member). This Management
Committee appears to operate de facto as an Executive Committee and its mandate includes
audit, finance, human resources and governance. It would appear from a cursory review of a
number of its agendas that it might be seen as a “decision making” executive committee.
3.5

Stakeholder Management

The OMVIC Board has made a significant commitment to improving its relations with industry
and consumer groups in the past year by creating a new Board Committee – the Stakeholder
Relations Committee which was established in September 2008. This new committee,
reporting directly to the Board of Directors, includes four Board members, and a healthy crosssection of stakeholders from all interested parties. According to its Terms of Reference, this
Committee is mandated to consider issues related to the implementation of the new 2002 Motor
Vehicle Dealers Act, address risk management issues, consider an OMVIC name change, and
27
address the OMVIC Strategic Plan for 2009. It is too soon to comment on the efficacy of this
new Committee.

24

The most recent Board training exercise was undertaken in January 2009, and focused on all the various components of Board
governance generally.
25
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27

Waves of Change, OMVIC, March 2009.
Waves of Change, OMVIC, March 2009.
OMVIC Stakeholder Relations Committee, Terms of Reference, September 2008. Page 1.
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In November 1997 the Board decided that at each meeting following the Annual General
Meeting there would be a governance presentation to the Board. In addition, the Board decided
the Executive Director would provide a half-day orientation session with new board members
25
reviewing the core documents of the organization.

4.0

4.1

Corporate Governance at the OMVIC

The Structure and Functioning of the OMVIC Board

Elaine Todres and Associates - DAA Review Phase Two

OMVIC is a not-for-profit corporation without share capital. Members of the corporation
(registrants) elect the Directors of the Board. The Board is composed of three Directors
appointed by the Minister of Small Business and Consumer Services, and nine nominated and
elected by the Members, i.e., registered automobile dealers in Ontario. Directors not appointed
by the Minister may be removed by a special resolution of the Members/registrants. Under the
28
Administrative Agreement, the Minister must “review and approve” any change to the by-laws
or resolutions that address the Board’s composition and election procedures.
The mandate of the Board as envisioned in the “2007 Annual Report and 2008 Business Plan”
is that the “Board’s role is to:
 Work with the Executive Director in providing overall business direction through strategic
planning, determining priorities and setting policy guidelines
 Ensure financial and functional viability of OMVIC by exercising fiscal oversight and
determining fee-setting policies
 Ensure that OMVIC’s operational and financial controls are operating properly
 Work with the Executive Director to ensure that OMVIC has the necessary resources,
competence, tools and organization to effectively fulfill its mandate
 Communicate and market the benefits of OMVIC offers to consumers, registrants and
29
government. ”
OMVIC requires that each Board member be prepared to accept at least one Board committee
30
assignment, and is required to self-evaluate on an annual basis. The Board has a number of
Committees – some standing and others ad hoc – that are designed to address a number of
industry- and consumer-related issues.




The Appeals Committee, a standing committee of the Board, is composed of four Board
members, the Chair of which must be a Ministerial appointment. This committee is
designed to provide a forum for reviewing consumer complaints to ensure they are being
handled appropriately by staff, as well as to provide an impartial forum for hearing
31
appeals from decisions of a Disciplinary Panel.
The Consumer Protection Advisory Committee is a multi-disciplinary standing committee
of the Board, which is chaired by a ministerial appointed “public” member of the Board,
and includes Ministry and other stakeholder representatives. In addition to the four
Board members, it has representatives from eight stakeholder groups and a staff
member for administrative support. Its key objectives are to review the “Standards of
Business Practice”, and provide an opportunity to receive direct advice on consumer

28
29
30
31

OMVIC Administrative Agreement, August 1, 2005. Clause 6.(1).
OMVIC, “2007 Annual Report & 2008 Business Plan”, Page 56.
Ibid.
OMVIC, Appeals Committee Terms of Reference, June 2008. Page 1.
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The OMVIC does not have industry or consumer advisory councils that are independent from
the Board. The advisory structure is actually built into Board structure. Two internal Board
committees that give “advice” on operational and other issues are the CPAC (Consumer
Protection Advisory Committee) and Stakeholder Relations Committee. Board members and
Management view CPAC as “independent” of the OMVIC Board – and as having direct
accountability to both the Board and the Minister.
32
33
34
35

OMVIC, Nominating Committee Terms of Reference, June 2008. Page 1.
OMVIC, Management Committee Terms of Reference, June 2008. Pages 1-2.
OMVIC, OMVIC Management Committee Review, Undated document. , page 3.
OMVIC, Communications Committee Terms of Reference, June 2008. Page 1.
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issues. This committee creates its own unedited report that is published in OMVIC’s
Annual Report.
 The Stakeholder Relations Committee, also a standing committee, was established in
September 2008. It is chaired by an OMVIC dealer member, and has three additional
Director Members. In addition, it includes membership from another 13 stakeholder
organizations. Its primary purpose is to provide a forum for the sharing of information on
matters of mutual concern, and as mentioned above, to deal specifically with: MVDA
implementation; risk management; and the OMVIC Strategic Plan
 The Nominating Committee, a standing committee of the Board, is intended to address
selection criteria for the Board and for the Compensation Fund Board of Trustees,
recommend qualified candidates for the Board, assess Board performance, maintain a
skills profile, and provide mentoring. It is composed of five Board members, and a sixth
member who may or may not have a vote (the OMVIC past-Chair/President – who is
non-voting unless a sitting Board member). One Director is selected by UCDA
Directors, a second from among OADA/TADA Directors, a third from among
UCDA/TADA/OADA members, a fourth from among Ministerial appointments, and a fifth
from among dealers who are not necessarily a member of a trade association. The
32
Chair is then elected by the members of the Nominating Committee.
 The Management Committee is mandated to concern itself with: administration and
governance (assist Board, review materials prior to Board meetings); oversight (provide
guidance to Executive Director and staff between Board meetings on matters of
compensation, financials and operations; external relations (liaison with provincial
government, trade associations, consumer groups). Its composition includes the OMVIC
chair, the vice-chair, the secretary-treasurer, and the OMVIC past-chair (again, who is
33
non-voting unless a sitting Board member). The term of office for this committee is one
year. Also, to be elected to this Committee, a Director must have been in place for one
year prior to being nominated. The presence of the past-Chair is an attempt to add
34
some level of continuity.
 A standing Communications Committee, of four OMVIC Directors, one Compensation
Fund representative, and one representative from each of the franchise dealers and
independent dealers. This Committee is tasked with developing and providing advice on
communications strategies, branding, as well as compatibility between OMVIC and the
35
Motor Vehicle Dealers Compensation Fund.
In addition, the OMVIC has two ad-hoc committees: Governance Committee, and Human
Resources/Compensation Committee (which was established in September 2008). Members of
these Committees are only Directors of the Board, Governance with four members, and
Compensation and Human Resources with four members.

In June 2008, the Management Committee of the Board proposed to the Board that it add two
ad hoc Committees, Governance and Human Resources/ Compensation Committees. All
Chairs and Vice Chairs for both committees would be required to be members of the Board of
Directors, elected from amongst members of the respective committees.
4.2

Process for Corporate Governance Evaluation
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At present, the Board of Directors of OMVIC does not direct any independent Board
evaluations. However, the Board recently hired an external consultant to review certain Board
processes and give OMVIC educational sessions on governance. “An ad hoc Governance
Committee is scheduled to meet in April 2009 to review and recommend a board member and
36
officer performance review process and any follow up governance training…” based on the
Board’s 2008/2009 governance and best practices training.
4.3

The Annual Board Governance Work Plan

The OMVIC Board is not involved in regular systematic corporate governance evaluations. Its
annual board governance work plan comprises an annual governance session in June and an
annual orientation session for new members. It also provides an annual schedule of Board and
Management Committee meetings with proposed items.
At least one week prior to a Board meeting, a Management Committee meeting is held. The
Management Committee will meet nine times in 2009. Its agenda usually contains items such
as:
 Review of financial statements
 Review of Executive Director performance evaluation
 Review of upcoming Board meeting agenda
 Business Plan
 Signing authorities
 Preparations for AGM

The Board meetings are set out for the calendar year as well. The June meeting is slotted for
governance training; the September meeting is slated for the Stakeholder Relations Committee
Meeting Dinner; and, a retreat is planned for some time in October.
4.4

Board Orientation

The Board has mandated an annual governance and training session for the first Board meeting
following each Annual General Meeting. The object of this meeting is to refresh in the minds of
existing Board members their roles and responsibilities, and to orient new Board members
regarding roles, responsibilities, and the goals and objectives of OMVIC.

36

OMVIC, Ontario Motor Vehicle Industry Council: Evolution, challenges, accomplishments
provided in response to independent consultant’s review, March 4, 2009. Page 3. ,
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4.5

Financial Oversight

The Board has recently had training on financial oversight by an external consultant. The
Management Committee assumes responsibility for management of audit and risk. “With the
audit and risk function, the OMVIC Management Committee had contemplated creation of a
separate committee but because OMVIC’s external auditors meet with Management Committee
before (usually) and after (always) the annual audit, it was considered an unnecessary
37
duplication and expense to create another committee.”

4.6

Key Themes in Corporate Governance

The themes gleaned regarding corporate governance are synthesized from the interviews with
key stakeholders as well as the responses from seven of the ten Board members who replied to
the questionnaires sent to them.

Theme #1: Stakeholder Representation-the Paradox of Stakeholder based Governance
Stakeholders and board members are very committed to the model of representational
governance whereby seats on the board are staked out by groupings. Elaborate rules have
been put into effect to solidify such representation. Yet, notwithstanding the general support for
the balance of representation on the board, a few Board members have suggested the need for
one more independent non-franchise dealer to represent the small business side of the industry;
and one Board member suggested the need to ensure adequate geographic representation for
OMVIC Dealer members. This view is also supported by Toronto Automobile Dealers
Association (TADA), which is concerned by the lack of representation from the Toronto/GTA
region. The paradox of representative governance lays in the fact that, notwithstanding major
effort to ensure stakeholder representation, stakeholders still find fault with current approaches
to representation and apparent gaps. Second, the paradox places at issue the nature of
appointment versus fiduciary requirement for each Director to act in the best interest of the
corporation, not the organization or association that nominated the Director. One Board
37
38

OMVIC, OMVIC Management Committee Review, Undated Document.
OMVIC, Management Committee Terms of Reference, June 2008. Page 2.
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Under the heading “Oversight”, the Management Committee is specifically required to, among
other responsibilities:
 “Request and review reports from Management regarding select financial and
operational controls
 Review the terms of reference for the annual external audit
 Review the performance of the external audit and make appropriate recommendations to
the Board regarding reappointment of the external auditor
 Review Management reports regarding statutory and ethical compliance
 Review asset inventory control
 Review quarterly and annual financial statements
 Review insurance coverage
 Recommend to the Board the presentation of the auditor’s report and the annual
financial statements for adoption at the Annual General Meeting
 Review the Annual Report and the Business Plan and recommend them for approval by
38
the Board”

member expressed this paradox at the Board table as follows: “The by-laws need to be
rewritten as our stakeholders have too much to say in the day to day operations, thus creating
an inefficient board at times”. Taken at a more macroscopic level, one Board member opined
that OMVIC has “encountered a great deal of resistance from the Used Car Dealers’
Association (UCDA). The tactics used by the UCDA have encouraged its members to oppose
OMVIC regulations, with OMVIC being committed to make Ontario a better place for consumers
and dealers”.

Elaine Todres and Associates - DAA Review Phase Two

Theme #2: Relative Inattention to Corporate Governance
Half of the respondents said they were not pleased with the fact that the Board was not
conducting evaluations of its governance. Further, two respondents felt that the training and
orientation program was insufficient for new Board members.

Theme #3: Satisfaction with the Calibre and Performance of Board Members
All those interviewed were satisfied with the calibre and commitment of Board members, and
believe that it is helpful to have a public servant on the Board.

Theme #4: CEO Evaluation and Compensation
Three of the seven Board members who responded to the questionnaire were unaware of the
performance review system and the performance pay system for the CEO, and suggested that
this was an area that required greater transparency within the organization.
Interviews with the CEO and the Chair of the Board revealed that the Board and the
Management Committee oversees the work of its CEO through a Balanced Score Card
developed iteratively with the Management Committee. A bonus system has been replaced
with a straight compensation system.

Theme #5: “Firewalls” to Ensure Non-Interference with Statutory Director’s Decisions
All those interviewed and those who responded to the questionnaires indicated that there were
adequate firewalls to ensure lack of interference between the Registrar and the Board.

Theme #6: Conflict of Interest Provisions
All respondents felt that the current conflict of interest policy was clear and that it was executed
well in the boardroom.

Theme #7: Consideration of Non-Mandated Business Opportunities
Non-mandated business opportunities have been discussed by the board on more than one
occasion and dismissed. One-half of the Board members surveyed felt that it was inappropriate
for OMVIC to be involved in non-mandated business opportunities.
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Theme 8: Commitment to the Public Interest
All respondents felt that the balance of stakeholders on the board was sufficient and the Board
discussed the notion of “public interest”.

Theme #9 Ministerial Appointments are Sufficient in Number
Board members are content with both the quantum and quality of Ministerial appointees.

Once a corporate governance evaluation is firmly established, it will be possible to evaluate the
structural component of corporate governance at OMVIC. The Management Committee at first
blush appears to have at least three functions rolled into one committee, namely Executive,
Finance, and Human Resources. Some of the Standing Committees appear to be task forces.
The efficacy of the Stakeholder Relations Committee, in light of the serious stakeholder issues
emanating from the members’ proxy voting matters, is yet to be seen.

Theme #11 CEO Succession
The Board needs to be seized with the subject of CEO succession given the age of the senior
team and the size of the senior management team.
4.7

Summary and Observations in Corporate Governance


A structural governance review is required to analyze (a) Board composition (b) size (c)
balance of stakeholders and (d) committee structure, mandates and accountability



Corporate governance needs to be strengthened by a commitment to annual review and
the development of a work plan



The status of stakeholder relations requires analysis



Membership needs to be clarified and altered



Need to deal with CEO succession
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Theme #10 Corporate Governance Structure

5.0
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5.1

Regulatory Governance at OMVIC
An Overview

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
 Board Oversight – mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
 Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation
The OMVIC administers legislation, regulations, codes and standards. To a large extent,
primary policy development regarding Ontario’s regulatory codes and standards related to the
motor vehicle dealers and salespeople occurs at the Ministry of Small Business and Consumer
Services in its Policy Branch. Unlike the public safety DAAs, consumer protection DAAs
typically do not have the capacity or expertise to undertake detailed policy or regulatory
development. Nor was it the understanding at the inception of the consumer DAAs that the
policy expertise of consumer legislation would remain anywhere else but at the Ministry. As a
result, much of the rule-making is in fact initiated by the Ministry, where OMVIC’s input is sought
as a stakeholder/regulator, rather than a prime mover. Secondly, the consumer DAAs, in sharp
contrast to the safety DAAs, do not have a continuous annual churn of code changes requiring
regulation, rather their regulatory and legislative needs are more sporadic. As a result, when
legislative initiatives such as the major overhaul of the Motor Vehicle Dealers Act (MVDA) come
to the attention of OMVIC, they are discussed at the full Board. It is within this policy context that
the discussion of regulatory governance at OMVIC will be raised.
The Board has not seen its role to include that of Board oversight of the regulatory functioning of
OMVIC relative to international best practice. As a result, there is no Board Committee dealing
with regulatory governance, nor does its Management Committee or full Board appear to deal
with oversight of the regulatory role performed by OMVIC. The Board and its Management
Committee have reviewed and discussed the MVDA.

5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Rule-making is one of the main functions
of a regulator and is captured in this section on governance, accountability and relationships.
The manner in which those complex relationships are conducted between and among all the
players is a major feature of rule-making. The other components of regulatory governance
(sanctions, enforcement, etc.) will be covered in the section dealing with OMVIC Performance.
In order to assess the OMVIC’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and the OMVIC.
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OMVIC Process for Developing Proposals for Legislative/Regulatory Change

The OMVIC and the Ministry have described the process for proposals for regulatory change as
follows:

STEP 1: Issues Identification
OMVIC Issues: OMVIC is the primary source of issue identification for policy consideration,
whether the issue is a new consumer problem, an undue business cost from a current
39
requirement, or a shortfall in the current regime’s powers to address issues.
The Consumer Protection Advisory Committee of the Board is charged with strategic planning
and priority setting, and may find itself the source for regulatory or policy change. Further, it is
anticipated that the new Stakeholder Relations Committee of the Board may begin to generate
policy issues that may find their way into the regulatory or policy development process.
Government Issues: The Ministry identifies emerging policy/regulatory issues that arise through
Minister’s correspondence/meetings generally based on stakeholder submissions or complaints.
The Ministry also identifies emerging broader government policy issues (e.g., labour mobility
agreements, integrated inspection, investigation and enforcement initiatives, environmental
issues) through Liaison meetings which are held every six weeks or on an as-needed basis. It
is a requirement of the Administrative Agreement that the OMVIC be consulted on any proposed
changes to legislation or LGIC regulations that the government is planning.
STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is undertaken.
STEP 3: Draft Development
The Ministry undertakes research to confirm market developments. OMVIC and Policy Branch
work together to confirm a stakeholder outreach strategy.
STEP 4: Consultation
If consultation is required, the Policy Branch, in cooperation with OMVIC, drafts consultation
papers, schedules meetings, and holds consultation meetings.
39

Ministry of Small Business and Consumer Services, Policy Branch.
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The OMVIC has relatively little need for ongoing regulatory change. The major exception has
been the development of the “new” 2002 Motor Vehicle Dealers Act, the development of which
has taken over ten years, and is finally scheduled for implementation in January 2010. Apart
from this major piece of legislation, there is little in the way of regulatory development that
occurs on an annual basis as is experienced with the safety DAAs by way of sharp contrast.
When such a regulatory need arises, it is clear that the Ministry of Small Business and
Consumer Services takes the lead in development of both regulatory and non-regulatory policy
proposals, with input from OMVIC, provides analysis and revisions, undertakes the bulk of
consultation, and actively finalizes approvals. The OMVIC then is largely responsible for
providing technical input, advice on the consultation process, and implementation. Through its
Consumer Protection Advisory Committee, it will assemble relevant consumer stakeholders to
review and provide input to pertinent proposed regulatory changes.

STEP 5: Ministry Review
The content of the consultation sessions is synthesized by the Policy Branch and used as input
for review of changes being contemplated.
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STEP 6: Revisions
Policy Branch develops proposed changes and discusses with OMVIC, often in consultation
with Ministry Legal Counsel.
STEP 7: Counsel Review and Draft
Legal Counsel in the Ministry’s Legal Services Branch (LSB) Legislative Counsel reviews the
proposal, identifies any additional legal and practical issues that need to be resolved before the
proposed regulation instructions can be finalized and forwarded to Legislative Counsel. The
regulation is drafted in accordance with Ontario Government legislative drafting standards.
Once Legislative Counsel prepares the draft, it is reviewed and approved by the Ministry, and
then sent back to Legislative Counsel, which prepares a final draft for signature by the
Lieutenant Governor in Council. The process of developing the regulation is iterative, with
drafts being reviewed by LSB Counsel with policy clients and amendments to instructions
communicated back to Legislative Counsel.
STEP 8: Cabinet Review and Approval
Once the draft regulation is finalized, it is submitted to the Minister for signature and placed on
the agenda for Legislation and Regulations Committee (LRC). If approved, it is forwarded to
Cabinet and then the Lieutenant Governor for signature and subsequent filing with the Registrar
of Regulations and published in the Ontario Gazette.
STEP 9: Step 8 (LRC and Cabinet approval) does not apply for Minister’s regulations. These
are signed by the Minister and filed directly with the Registrar of Regulations and published in
the Ontario Gazette.

Prioritization of Policy Issues
For policy or regulatory items identified by the Ministry or elsewhere in Government, prioritysetting is established based on an assessment of the need to address a consumer protection
gap, delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined.
The OMVIC, not subject to the annual push and pull of requisite code changes and technical
requirements for legislative change, works at a different tempo and pace than that associated
with the public safety DAAs. The amendments to the Motor Vehicle Dealer Act have been some
nine years in development with implementation scheduled in the near term. There will likely be
regulatory fine-tuning that will be required upon promulgation of the regulations.
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5.3

Emerging Themes in Regulatory Governance

Theme #1: Board Oversight
The Board of OMVIC has been involved in the review of the prospective MVDA amendments.
However, it does not currently see itself performing the role of oversight of the regulatory
functions of OMVIC qua regulator.
Theme #2: Rule-making Relationship with the Ministry Needs to be Improved
Both senior staff at the Ministry and at OMVIC point to tensions in the relationship that has
developed over time with respect to the rule-making function.

When the DAAs were established, the Ministry made it clear that stakeholders would still be
permitted a clear route to government. The pattern that has developed with OMVIC appears to
be that consumer groups are prepared to trust OMVIC as their voice or conduit to the
government. OMVIC, through its Consumer Protection Advisory Committee, will channel
consumer input to the Ministry. Industry, on the other hand, prefers to put their positions on the
table directly with government.
Theme #4: Rule-making Consultation by OMVIC is Limited to the Consumer Voice (CPAC)
OMVIC, in discussions with its Consumer Protection Advisory Committee, reviewed pending
legislation clause by clause with consumer representatives. OMVIC enjoys a strong positive
relationship with its consumer representatives and is seen as a credible conduit to the Ministry
regarding consumer input on consumer regulation.
5.4

Summary and Observations in Regulatory Governance


Best practice would require the Board’s review and oversight of OMVIC ‘s regulatory
performance at the strategic level through a formal structure such as a Legislative and
Regulations Committee



The current strain in stakeholder relations has a bearing on the nature and quality of the
consultative process



Change management practices need to be employed with the key players in the policy
development process to ensure better alignment of processes, knowledge transfer and
quantitative support to ensure best legislative and regulatory outcomes



Necessary amendments would be required to the Administrative Agreement



Process adjustments would be required from the Ministry and the OMVIC
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Theme #3: Stakeholder Relations Need to Be Strengthened for Regulatory Governance
Purposes

Appropriate training would be required by all parties involved in the rule-making and
consultation processes



The Ministry and OMVIC need to reconsider the current “boundaries” in consultation,
with OMVIC currently not seen as a partner in policy development

Elaine Todres and Associates - DAA Review Phase Two
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6.0
6.1

Stakeholder Relations
The Structure and Functioning of the OMVIC Board Committees

As referenced earlier in this report, stakeholders have input into the activities of OMVIC
primarily through two of its Board Committees: the Stakeholder Relations Committee (SRC)
and the Consumer Protection Advisory Committee (CPAC). These Board committees include
non-Director members who are representatives of a variety of stakeholder groups. The
membership matrices for these two Board committees are comprehensive and inclusive.

Appointments to Board committees are strictly regulated by matrices that attempt to balance the
interests indicated above. Non-Director members of SRC and CPAC are chosen by the
organizations they represent (such as the Automobile Protection Association and the Consumer
Council of Canada).
The purpose of the SRC, the newest Board committee, is as a forum to discuss policy issues
related to regulatory revisions. Since its inception in September 2008 it has met twice, and
discussed a number of issues across a fairly broad spectrum.
The purpose of the CPAC over the past few years has been to focus on the new Motor Vehicle
Dealers Act 2002. As OMVIC and the Ministry moved towards implementation, consumer
members of CPAC appear to have taken their responsibility for looking out for consumer
protection very seriously. This Committee generally meets seven or eight times a year, and
minutes are produced. The Committee reports to the Board and produces, with staff support, its
own section in the Annual Report.
6.2

The Representational Matrix

OMVIC has developed a matrix for representation on the Board with detailed mathematical
representation from a variety of sectors. Yet, there are still some pockets, despite this
representational model, that would argue that they are not adequately represented.
6.3

The Consumer Voice

It is important to note that the OMVIC, in addition to having three “public/consumer”
representatives on its Board of Directors, makes frequent and specific reference to public
members on its Board committees (they chair the Appeals Committee and the Consumer
Protection Advisory Committee).
As described in a paper developed by the Consumers Council of Canada, consumer interests
40
may be described as:
40

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12, from the United Nations Guidelines for Consumer
Protection.
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In addition to the two “stakeholder”-related committees, the OMVIC Board itself is structured in
such a way as to bring direct stakeholder input into each of the other Board committees,
balancing the interests of independent and franchise dealers, Toronto and outside Toronto
interests, for instance.
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The protection of consumers from hazards to their health and safety
The promotion and protection of economic interests of consumers
Access of consumers to adequate information to enable them to make informed choices
according to individual needs and wishes
Consumer education
Availability of effective redress
Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making processes
affecting them

The Consumer Protection Advisory Committee (CPAC) is specifically mandated to “develop and
recommend strategies to increase consumer protection through development and regular
41
review of relevant codes and standards” , and is responsible for:
 Reviewing Code of Ethics and Standards of Business Practice
 Reviewing OMVIC certification program to ensure consumer interests are addressed
42
 Developing recommendations to enhance consumer confidence and protection
6.4

Relationship of Advisory Committees to the OMVIC Board

The Board committees report to the Board of Directors. At least two Board members are
required for quorum on each of the Board Committees. The Board at their regular meetings
considers suggestions brought forward by Board committees. Interestingly, the SRC is intended
to provide operational feedback. In fact, all of these Board committees are considered
“advisory”.
6.5

Reflections from the Board

Theme #1 Dysfunctional Relations with Some Stakeholders
Clearly, the Board is aware that its relationship with key stakeholders is not effective.
The consumer DAA model, so heavily skewed toward stakeholder representation on the board
as the proxy for stakeholder management (insofar as the Ministry is the key player in leading
consultations on policy development), places the Board in a tight spot with respect to
maintaining strong relationships with stakeholders – outside legislative/regulatory matters. This
tension is heightened when the key stakeholders are associations accustomed to advocacy and
involvement in regulatory rule-making, and blur the lines between advocacy and regulatory
roles.
To be sure, many of the respondents of the Board survey pointed to this dilemma: the
behaviour of individuals on a stakeholder-based board who might be forgetting their role, or put
another way, needing to be reminded of their duty of care to OMVIC.
Theme #2 Satisfaction with Stakeholder Engagement Practices Between the Ministry and its
Stakeholders
All respondents felt that the relationships between the stakeholders and the Ministry were
effective. This perception is strengthened when combined with the view that the car dealer
41
42

OMVIC, Consumer Protection Advisory Committee Terms of Reference, June 2008. Page 1.
Ibid.
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stakeholders do not see OMVIC as “their conduit” of information to the Ministry, but prefer to
relay information and present their advocacy positions directly to the Ministry.
6.6

Reflections from Stakeholders

Theme #1: State of relationship with industry stakeholders
Stakeholders indicated that stakeholder relations are not as effective with the OMIVC Board as
it might be. They also acknowledge that matters have improved over the last year.
Stakeholders are kept more in the loop by the Executive Director, and a new Board committee
has been established.
There are some stakeholders who continue to ask for greater transparency.

Summary and Observations in Stakeholder Relations

Participants in the advisory structure and stakeholders offer a number of areas, as expressed in
the above themes, where there is room for continuous improvement:


More transparency in decision making



Greater contact between senior staff and key stakeholder groups



Monitoring of the new Stakeholder Committee with respect to its evolving role and
efficacy
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6.7
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7.0

Operational Performance

Another key objective of this review is to evaluate OMVIC’s operational performance regarding
43
the management and delivery of its core functions and services . This section of the report is
organized into three subsections that summarize key areas of evaluation. The first subsection
summarizes OMVIC’s overall performance with respect to the delivery of its mandate. In the
second subsection, the assessment focuses on the core operational functions of the
organization, which include licensing and registration, monitoring and inspections, enforcement
and inspections, appeals and customer complaint handling, public education and
communications, and evaluation. The final subsection provides a summary of future
considerations / recommendations for improvement.
OMVIC is responsible for administering the Ontario Motor Vehicle Dealers Act (MVDA) and has
a mandate to ‘maintain a fair, safe and informed marketplace in Ontario by protecting the rights
of consumers, enhancing industry professionalism and ensuring fair, honest and open
44
competition for registered motor vehicle dealers.’
7.1

Overall Performance

Overall performance at OMVIC is solid. There appears to be good collaboration across the
functions in order to maintain the ability to spot and track trends in the industry and address
misconduct by the dealers or those who do not meet the requirements of the regulation. The
processes for registration, complaint handling and appeals are responsive and transparent.
Strategic planning, business planning and the resulting actions developed to meet the strategic
and business objectives are well documented. There is evidence of ongoing and sufficient
activity around these actions that progress is being made and there is movement in the direction
of the strategic priorities.
Although there are no specific indicators of consumer protection, operational metrics indicate
that consumer protection has been improving and has improved significantly since delegation.
7.2

Operational Functions

Licensing and Registration
Overall, the licensing function at OMVIC balances the need for scrutiny in the evaluation of
applications with the responsiveness that the applicants need. Processes have been put in
43

Sources

OMVIC Website

OMVIC senior management

OMVIC 2007 annual report

Q4 2008 Quarterly Performance Report
44

OMVIC Website
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place to allow the issuance of conditional licenses and to allow applicants to apply with partial
applications to streamline and speed up the process for the applicants.
There are two types of licenses issued by OMVIC. Dealers are licensed and the salespeople
who work for the dealers are also licensed. There are approximately 32,000 registrants, about
three quarters of these are registered salespeople.
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A dealer license costs $500 and must be renewed annually at a cost of $250. Dealers must also
make a onetime contribution of $300 to the compensation fund upon initial licensing. When
applying for a dealer’s license, the applicant needs to provide the address of the proposed
location, all surnames related to the dealership, landlords, leases, employment history, bank
statements, etc. OMVIC will research to check for any flags related to familiar family members,
lack of or unrelated employment history, money laundering, etc. They will search Lexis-Nexus
and the Ministry of Transportation system to search vehicles in their names and will interview
the applicant if any flags are raised. The general processing time for an application will take
between 4-6 weeks. Effort is made to speed up the process for the applicant in a number of
ways such as:



If applicants are known to OMVIC and are low risk (this is less than 10% of applications)
a license can be provided in a week
If a lease for the dealership location has not been confirmed, the applicant can apply
without this information in order to start the process before signing the lease.

A license for a salesperson costs $250 and must be renewed every two years at a cost of $175.
If a sales person moves to a new dealer, he is obligated to notify OMVIC and pay a $75 transfer
fee. Any changes of address or other must be reported to OMVIC within five days. In the case
where a sales person terminates his license, the reason for termination will be investigated by
OMVIC so that in the case that the person returns in the future, the history is captured.
Applications for a salesperson’s license require employment history, declaration of criminal
history. A criminal check is run on every new applicant and a credit check may be run if it is
thought that it may reveal pertinent information. The processing time for a license is about 2-4
weeks. A license may have terms and conditions placed on it based on the applicant’s history.
In order to expedite the process, a 60 day conditional license may be provided within 48 hours if
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25000

no significant issues are disclosed on the application or flagged in the system. A permanent
license will be issued once a criminal investigation and credit check (if required) are complete
and the requirements are met. About 1 in 5 applicants cannot get a license in the 48 hour
turnaround due to raised flags. Because action is taken on any salesperson or dealer at the time
of an infraction or complaint, at renewal the provision of the application form and the payment is
sufficient to renew.
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Applicant surveys that provide feedback on OMVIC’s services levels for knowledge, efficiency
and objectivity in the registration process result in about 4.3 /5 with a 1/10 response rate. These
surveys are used to provide feedback to staff and have resulted in termination of staff. There
are currently 13 people in the registration department.

Monitoring and Inspections
OMVIC complies with its risk based inspection program guidelines, which identifies higher risk
dealers and is used to prioritize the inspections of the dealerships. Through discussion between
the inspectors, complaint trends and other industry knowledge trends are tracked and may
influence the prioritization of inspections.
There are nine field staff/inspectors across the province in regional (home) offices. Inspectors
may be hired through internal promotion or from outside of OMVIC. Training of inspectors
consists of train the trainer, legislation training and shadowing in registration, hearing,
complaints, etc.
Inspections are triggered based on reasons for concern or from audit lists. Reasons for concern
include:








Dealers who move often
Dealers who buy from salvage auctions
Dealers who have recurring complaints against them or high claim trends
Dealers who have financial stability issues
Other trends may trigger higher audits such as leasing dealers, RVs (based on issues
with other RV dealers)
Upon start up of a new dealer, the dealership must be inspected within 60 days
Dealers who have not been inspected in a long time

During an inspection, inspectors inspect dealers as well as provide education to the dealers and
salespeople, answer questions and act as OMVIC ambassadors. During the inspection, the
inspector completes an inspection report (checklist) and an inspection finding report that is
reviewed with the dealer principal or general manager and provides an overview of the findings
during the inspection. If small concerns are found, the dealer will not be re-inspected. If larger
potential issues are found during an audit, an intake summary report is developed and reviewed
at the intake meetings where the intake committee will meet to determine next steps on the file.
Inspectors are required to provide an activity report and inspection reports every two weeks,
inspection notes must be entered into the system one week after end of month. Inspectors meet
about four times a year to discuss trends and findings and statistics are run every couple of
months. Performance targets for inspectors are based on number of inspections completed.
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Enforcement and Investigations
Investigations are typically triggered by a complaint or an inspection. Through a complaint or
investigation, an intake report may be generated if it is felt by the inspector or complaint handler
that an investigation may be warranted. The intake summary is then reviewed by the intake
committee who determines if an investigation is required. Some of the actions the intake
committee may deem necessary are:
Issuance of a warning letter to the dealer
An investigator may go to the dealer for an interview
Terms and conditions may be placed on the license of the dealer or salesperson
Licenses may be revoked
The dealer may be called in for a meeting to discuss issues

The number of Registrar’s actions, which include revocation of a license, not issuing a license
upon application and the addition of terms and conditions to a license, has been on a steady
increase with about 1,400 actions annually indicating that OMVIC has taken an active role in
using this as a tool to improve consumer protection.
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Appeals & Customer Complaint Handling
OMVIC’s complaints and appeals processes are adequate in their affordability and timeliness. In
dealing with complaints, the initial approach is to provide guidance and information to the
complainant to support their resolution of the issue. In cases where a complaint infers a
significant issue with the dealer, OMVIC will interject in the complaints process in supporting the
complainant. The appeals process follows best practises in that a third party, the License
Appeals Tribunal, hears all appeals and makes decisions.
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Complaints
There are three levels of complaints that arrive at OMVIC through their seven complaints
handlers. The first level of complaint is considered a general inquiry in which a caller will request
general information or advice. In these cases, OMVIC provides the advice and does not track
the call.
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The second level of complaint is characterized by a specific inquiry, in which the caller has an
issue with a specific dealer or transaction. In these cases, the complaints handler will provide
advice or a strategy to deal with the situation. The complainant is then asked to try to resolve
the issue with the information that they have been provided and asked to call back if they are
unable to resolve the issue to their satisfaction. This type of call is about 90% of the tracked
calls, and details about the issue will be tracked in their system and linked to the specific dealer.
The third level of complaint is when significant issues, or potential unlawful activity, related to
the dealer are involved. This type of complaint constitutes about 10% of the complaint volume.
In these cases, OMVIC will collect information regarding the complaint and create a file. OMVIC
will then contact the dealer and attempt to resolve the issue between the complainant and the
dealer. If it is determined that action may need to be taken on the dealer, then an intake
summary is developed and addressed in the intake meeting. Although the process of resolving
these types of complaints will sometimes take many months due to the nature of the activities
that may need to be completed to resolve the issue (such as the complainant getting car
inspected). It is expected that a claims processor will follow up with the file at least once per
week to ensure movement on its resolution.
Appeals
The main item for appeal at OMVIC is the appeal of a proposal to revoke or refuse a
registration. The process to appeal begins by the appealer completing an appeals form within
15 days of the proposal and submitting it to License Appeal Tribunal (LAT) with a $100
administrative fee for a hearing. This process may take up to four to six months, including up to
30 days to make a decision after the hearing. During this period, a registrant can operate until
the Tribunal has made a decision. The LAT hearing is presided over by one or more Tribunal
members and witnesses may be called, which may include inspectors and OMVIC staff. Once a
decision is made, a written notification of the decision is sent to the appealer. In the case of a
decision against the appealer, a registration can be revoked or applicant refused. Either party
may appeal to the Divisional Court, which may take 1 to 1 ½ years. The Divisional Court rarely
overrules LAT decisions.
The process of appealing decisions for rulings on the compensation fund follows the same
process as the appeals for revocation of a license.

Public Education and Communications
Communication of Rules and Training
The communication of rules is primarily through an OMVIC designed course offered through
correspondence at Georgian College. This course is required for all licensees including dealers
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and salespeople. This course provides an education on Ontario’s Motor Vehicle Dealers Act and
ensures that all licensees are exposed to their obligations under the Act.
Beyond this course, inspectors provide guidance and information to dealers and salespeople as
they inspect premises. Newsletter and Bulletins are also employed.
Public Awareness
Resources dedicated to public awareness have increased since delegation and the efforts have
resulted in some interesting and far reaching campaigns.
A number of targeted campaigns and public awareness activities have been initiated in the last
few years including:





Know Your Ride – a Ontario curriculum approved unit of study to be used as a
component of Grade 10 Civics course outlining a buyer’s rights in purchasing a vehicle
Tradeshows – OMVIC participated in 10-12 tradeshows a year including auto shows,
campus promotions at universities providing brochures, roadmaps, and know your rights
literature
Advertising – OMVIC advertises on carpages.com and autotrader.ca which get ‘better
than average’ hits
Sponsor in the Ontario Smart Consumer calendar

There are currently two resources dedicated to consumer education and public awareness and
the money spent on public awareness has doubled in the last three years from $107,902 in
2005 to $277,814 in 2007 and is expected to be around $400,000 in 2008. Although there is no
data pre-delegation, the number of newsletters and bulletins issued has increased two fold in
the last three years.

Evaluation
OMVIC evaluates its performance in a number of ways: through quarterly performance
reporting, through tracking its progress in its initiatives to meet its strategic objectives and
through surveying its licensees. In general, its evaluation is sufficient; however, there is
opportunity for improvement. OMVIC currently has no measure of consumer confidence,
although its performance numbers do indicate continuous improvements in consumer
awareness.

Strategic and Business Planning
OMVIC has a Stakeholder Relations Committee that is used as it begins its strategic planning
process. The Stakeholder Relations Committee is used to gather data and information from
stakeholders to gain input for the development of the strategic plan. A workshop is held with
stakeholders, the Board and internal staff to gather information that may influence the strategic
planning activities. Based on the information gathered a strategic plan is developed and from
this a business plan and activities to support the business plan.
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Before the creation of the Stakeholder Relations Committee in 2008, every year each
stakeholder was invited to the October board meeting to make a presentation to the Board on
issues it deemed important.
The business plan is monitored regularly and progress is reported to the Board. The strategic
objectives are communicated through the annual report and also include the targets associated
with the strategy and the activities accomplished associated with each target. OMVIC meets
with the Ministry Sector Liaison Branch every six weeks to discuss progress, issues and
initiatives.
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Performance Metrics
OMVIC prepares a quarterly metrics report for internal use and it is shared with the Ministry
staff. The quarterly report includes metrics in the following areas: corporate (financial, staffing,
etc.), compensation fund, enforcement, inquiries – complaints, discipline, registration volume,
awareness. The report provides available annual data dating back to 1996. A separate quarterly
report is generated for the Board that includes a subset of the data in the more general report.
The report, although comprehensive in its numbers provides no analysis of its performance or
obvious trending. It is left to the reader to spot trends or outliers. There is an opportunity to
improve the quarterly performance report in providing some graphing of trends and analysis to
support the available data.

Consumer Protection Metrics
OMVIC does not have a single metric that reflects consumer protection. The organization has
attempted to define outcome measures, but finds it difficult to define measures that truly reflect
the outcome of consumer protection. An increase in the number of curbsiders (unregistered
salespersons) and more complaints could indicate more unregulated activity or it could actually
indicate better awareness.
In review of its performance metrics as a whole, however, one might infer that consumer
protection is improving. There is no specific consumer protection outcome measure per se, but
there are a series of operational metrics that point to increased consumer awareness and
increased actions to protect consumers.
Metrics indicating higher consumer awareness:
 Number of complaints is rising
 Number of inquiries is rising
Metrics indicating more action is taken to protect the consumer:
 Double number of registrar’s actions including revoking licenses or requiring terms
and conditions on licenses
 An eight fold increase in charges laid since delegation
All of these metrics indicate that more action is taken against unregulated activity and that the
public is more engaged or aware of their rights. As a whole, a higher level of consumer
protection can be seen through the activities at OMVIC.
Benchmarking
OMVIC does not directly benchmark its performance against other jurisdictions in performing
similar regulatory functions. However, OMVIC participated in the first Canadian Regulator’s
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conference this year and has participated in National Association of Motor Vehicle Boards and
Commissions over the last several years. What OMVIC has found is that although it is difficult to
make a direct comparison, the metrics on charges laid and registrations refused or revoked
would seem to indicate a higher level of enforcement ..
Consumer Surveys
OMVIC makes an effort to survey its licensees and the general public, although there are
opportunities for improvements in this area through the development of more proactive surveys
and tracking response rates more closely.
Customer satisfaction surveys are provided to customers at various points in the process:




After a decision is made on a compensation fund claim, a survey is distributed to
measure service level and efficiency. Results show a satisfaction rating of about 4.5 / 5
Upon registration a survey is sent to new licensees to get information on service levels
of registration. Results show a satisfaction rating of about 4.3 / 5
Upon renewing licenses, dealers are given a response card. Response rate is ‘good’ and
sees service during inspections at 4+ / 5

A survey has gone out to dealers to be submitted with their license renewals requesting
information and opinions on OMVIC priorities, although these results have not yet been
consolidated.
Surveys to poll the general public have been developed and are available on the OMVIC
website. These surveys poll on topics related to general impressions of the industry. If a
complaint is made, they survey is directed to a secondary survey:



In the first 6-8 months of operation, 94 responses have been gathered. A previous
version of the web survey received about 2,500 responses
‘Nickel and diming’ was the main issue found resulting in a one price direction in the new
legislation

Compensation Fund
OMVIC has consistently demonstrated financial responsibility, accountability and fairness in the
management of the compensation fund as demonstrated by its maintenance at a level well
above the statutory minimum and through the low level of appeals on the decision made on
claims.
The compensation fund is financed through a onetime $300 contribution from the dealers and
through investment. The fund is monitored to not fall below the statutory minimum of $1.5 million
dollars and has maintained a level of about $7.0 million since delegation. In the case that it
should fall below $1.5 million, the Board of Trustees would work with the dealers to raise more
money for the fund. The compensation fund is managed by a Board of Trustees consisting of
nine members: four dealers, four consumer representatives, and the ninth member being
chosen from dealers or consumer in alternative years.
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Compensation payments from the fund typically are between $200K and $350K annually; the
last three years have seen a significant increase (almost double) in the number of claims
received and approved. The maximum compensation for a single claim is $15,000 and the
average claim is about $4,300.
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In order to apply for a claim from the compensation fund, a claimant completes a form and
provides documentation to prove applicability. This documentation may include court
documentation, bills of sales, repair invoices, etc. The claims are vetted by claims processors
and a summary sheet is developed. If the dealer is still in business, the claims processor will
attempt to resolve the issue with the dealer prior to addressing the compensation fund. This
summary sheet with supporting documentation is presented to the Board of Trustees, which
meets about every eight weeks and reviews each claim, debates its merits and makes a
decision on the claim. There is little discretion as to the validity of a claim as the legislation is
quite prescriptive; however, there is discretion in the value of the claim. Once a decision has
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been made, written correspondence is sent to the claimant outlining the decision. Decisions are
also posted on the OMVIC website.
The claims process may take up to 8-10 weeks once the claim documentation is complete.
7.3

Summary and Observations in Operational Performance

OMVIC is a high performing organization that has developed and implemented practices that
meet best practices in most areas. There are few areas where recommendations for
improvement can be made relative to the performance of the organization that are not already
underway or in the planning stages. These are:
The development of a consumer confidence metric that accurately describes the trends
in the level of confidence the consumer has in the Motor Vehicle industry



Formalize the surveys to consumers and to the regulated community to improve
response rates and merit from the findings

8.0

OMVIC-Specific Recommendations

Corporate Governance


Governance review is required to consider the appropriate composition, board
committee structure, term limits, etc



Resolve membership issue and work toward mitigating the proxy issue



Develop governance work plan



Formalize requirement for third party governance evaluations



Address succession planning for the CEO

Regulatory Governance


Best practices would suggest a requirement for OMVIC to have a Regulatory Affairs
Committee that would be directly involved in regulatory review and the development of a
Regulatory Plan, and provide oversight of the regulatory functions



Best practices would require the Ministry to develop policy around Regulatory Plans,
RIAs, consultation policy



OMVIC and the Ministry develop a strategy to enhance partnership



Ministry reviews the approach/processes it takes to policy development with their
consumer DAAs to ensure that OMVIC is treated like a partner, not merely a “client”



Monitor the efficacy of the Stakeholder Advisory Committee

.
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Stakeholder Relations


OMVIC to strengthen its stakeholder relations beyond the consumer community



Assess the stakeholder engagement approach

Operational Performance
Develop a consumer confidence metric that accurately describes the trends in the level
of confidence the consumer has in the Motor Vehicle industry



Formalize the surveys to consumers and to the regulated community to improve
response rates and merit from the findings
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RECO

5

The Real Estate Council of Ontario

Until 1997, consumer protection issues related to the real estate sector were regulated directly
by the then Ministry of Consumer and Commercial Relations. The Real Estate Council of
Ontario (RECO) was established in 1997 as a delegated administrative authority, a not-for-profit
corporation under Ontario's Safety and Consumer Statutes Administration Act. The Ontario
Government delegated to RECO the authority to manage day-to-day regulatory issues
concerning real estate brokerages, brokers and salespersons.

1.0

1.1

Key Participants

The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables DAAs to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory change
requires the Lieutenant Governor’s assent, acting on and with the advice of the Executive
Council, or Cabinet.

1.2

Ministry of Small Business and Consumer Services

The Government, through the Ministry, retains overall accountability for and control of the
regulating legislation and ensuing regulations. It has a number of tools at its disposal, most of
which are set out in the Administrative Agreements that are negotiated between RECO and the
Ministry.
Under this DAA model, the Ministry retains two key functional responsibilities:
 Statutory/Regulatory primacy - Any changes to the statutes or regulations related to
consumer protection issues managed by the RECO can only be delivered by the Ministry
 Policy primacy - The Ministry is the senior partner in jointly developing policy
recommendations for and with the RECO
Two key interactional foci within the Ministry are:
 Sector Liaison Branch
 Policy Branch
In addition to these key responsibilities, the Ministry:
 Is accountable to the Legislature
 Delegates administrative responsibilities to DAAs, and, with the consent of the Cabinet
and the LGIC, can revoke designations if and when required
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RECO today is responsible for the administering and enforcing The Real Estate and Business
Brokers Act, 2002. In order to meet the responsibilities laid out in the Act, RECO conducts riskbased inspections of its registrants, establishes educational standards for its registrants,
manages and monitors complaints-handling and discipline processes, enforces a Code of
Ethics, and aims to increase consumer awareness of the industry and its value to consumers.
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1.3

Negotiates administrative agreements with DAAs
Appoints a minority of members to each DAA’s Board of Directors
Approves rules regarding Board composition, fee setting processes, conflict of interest,
and access and privacy
Monitors DAA performance to ensure that the public interest is protected by reviewing
45
Annual Reports, Business Plans, and Performance Measures.
Real Estate Council of Ontario

Under this model, the RECO assumes responsibility for delivery of regulatory enforcement, as
well as full financial and legal responsibility for delivering the various regulatory services
delegated to it by statute. The RECO is responsible for all day-to-day decision-making and
management of the regulatory services including registration, educational requirements,
enforcement, inspections, investigations, discipline, and complaints.
In order to manage these tasks, the RECO elects Directors and a Board Chair, manages risk
and liability, manages financial and operational issues, sets fees (in accordance with the
Ministry-approved process), establishes Board committees and a full-time staff to manage the
RECO workload. A Consumer Advisory Group reporting to the CEO was originally established
to receive feedback from selected consumers and consumer interest groups but has now been
disbanded due to a perceived lack of engagement and relevant subject matters. The RECO is
also responsible for producing data accountability metrics that are detailed in its Administrative
Agreement.
The RECO operates as a not-for-profit corporation governed by a 12-member Board of
Directors, nine of whom are elected directly by its registrant members, three members from
each of three provincial regions (Central, East/North, and South/West). Three additional
members are Ministerial appointments.

45

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division, Ministry of
Small Business and Consumer Services, December 2008, slide 4.
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46

Figure 4 - RECO Organizational Structure:

The Legal Framework

RECO operates under a number of legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
 Subject to specific legislative framework of the Safety and Consumer Statutes
Administration Act, 1996
 Subject to the regulatory framework established by the Real Estate and Business
Brokers Act, 2002
 The RECO/Ministry Administrative Agreement
“Legislative authority for the DAA Model is derived primarily from the Safety and Consumer
Statutes Administration Act, 1996. This Act stipulates that delegation may not occur until the
Minister and DAA have entered into an Administrative Agreement. The Act also requires that
each year the Minister table the Annual Report of each DAA in the Legislature, to ensure public
transparency and accountability. The Act gives the DAAs authority to set fees and
administrative penalties, and provides the legal authority to delegate, by regulation, the day-to47
day administration of government statutes to not-for-profit corporations (the DAAs).” The
legislation also enables the Minister to appoint up to 49% of the members of the Board of
Directors.
“The Administrative Agreement is supplementary to the regulatory framework, and is signed by
the Minister and the RECO. It provides a general statement of the relationship between the
Ministry and the RECO, and describes the organization and any terms and conditions
46
47

Adapted from 3.1 RECO Organizational Structure document, 01/07, RECO Policy Manual, Section 3.

MSBCS, “The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division,
Ministry of Small Business and Consumer Services, December 2008, Slide 5.
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associated with the designation of the organization, such as Board representation, termination,
delegated responsibilities, services and programs, dispute resolution and details of a fee-setting
process. This document also lays out reporting arrangements between the Minister and the
DAA related to business planning, annual reports, and any other form of reporting or
communications. The Agreement also requires that the DAA maintain insurance against liability
48
arising from carrying out its delegated responsibilities.”
The RECO by-laws define two classes of members: voting and non-voting members. While all
Board Directors are members and may vote during Board meetings, any non-registrant member
of the Board of Directors (such as Ministerial appointments) may attend but not vote at the
Annual General Meeting (AGM) or other general meetings of the Corporation. Ministerial
Appointees are members of the Board of Directors but not members of RECO. To be a member
of RECO you must be registered under REBBA. Voting members are defined as registrants
who hold a RECO registration number. Non-voting members may be corporations (i.e. a
brokerage or branch office). Finally, unlike other DAAs, RECO is a federally (as opposed to
provincially) registered corporation, and as such, members may not vote by proxy.
Accordingly then, RECO’s more than 56,000 registrants (brokers, brokerages, and
salespersons) are also its voting members. As members, they are entitled to elect from
amongst themselves nine of the twelve members of the Board.

3.0

The Evolution of the RECO

The Real Estate Council of Ontario was created in 1997, and began operation as the delegated
authority responsible for administering the Real Estate and Business Brokers Act.
In its early years, the first Board of Directors, President/CEO and RECO Registrar focused
primarily on operational matters: the development of a Code of Ethics/Complaints, Compliance
and Discipline process, specialty Licensing and Election Task Forces, a RECO registration
49
system to replace the Ministry system, and improving inspection and registration processes .
In 2000, RECO implemented an insurance program, and established the Insurance and
Premium Stabilization Fund Committees.
In 2000/2001 mail-in voting for the election of Directors of the Board was implemented. By
2002/2003, the RECO Board began to consider other matters of governance, and it adopted a
50
“complementary Governance Model” and developed a Board Policy Manual. Then in
2003/2004, RECO established a Consumer Advisory Group which was to report to the
President/CEO. In 2006/2007, the RECO Board of Directors “implemented a new evaluation
51
process to assess its collective effectiveness in meeting and achieving its goals.” This
process includes evaluation at the end of each Board meeting.
Between 2004 and 2008, much of the RECO Board’s energies were devoted to consulting on
and then implementing a new Act, the Real Estate and Business Brokers Act (REBBA) 2002.
48

49
50
51

Ibid. Slide 5.
RECO, Waves of Change: 1997-2008, Undated Document.
RECO, Waves of Change: 1997-2008, Undated Document.
RECO, Waves of Change: 1997-2008, Undated Document.
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To support its anticipated role in regulation development and consultation, the Board in
2006/2007 established a Legislation and Regulations Committee “to develop recommendations
52
for the Board of Directors related to potential changes to REBBA 2002 and its regulations.” It
also made advances in accountability as it conducted its first biennial Client Satisfaction Survey
in 2005/2006 pursuant to the terms of the RECO Administrative Agreement.
3.1

Operational Focus

After its initial few years creating and delivering new operational approaches, RECO began to
improve and refine its processes. In 1999/2000, RECO implemented a mandatory continuing
education program. RECO also added new features to its website to make it more user-friendly.
In 2002/03 RECO introduced pre-hearings to the complaints, compliance and discipline
processes.

In 2002/2003, RECO undertook a comprehensive information systems review, and hired its first
Manager of Information Technology. The following year, the organization undertook a
comprehensive review of its continuing education mandate. That same year, in cooperation
with the Ministry, RECO reviewed and amended its Administrative Agreement.
Most recently, in 2007/2008, RECO launched a redesigned website “that included a dedicated
54
consumer information section and an online version of the Guide to REBBA 2002.”
3.2

Stakeholder Management

RECO defines it stakeholders as: registrants; trade associations and various local real estate
boards; public/consumers; the Ministry; and similar types of councils in other provinces.

52
53
54

RECO, Waves of Change: 1997-2008, Undated Document.
RECO Insurance Program, Undated Document.
RECO, Waves of Change: 1997-2008, Undated Document.
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One of the major endeavours during the past ten years was the establishment of an insurance
program in 2000. Initially, this was a “traditional” insurance model … that offered three types of
products: Errors and Omissions, Commission Protection and Consumer Deposit Insurance. In
2006 RECO became concerned with the management of claims and unsatisfactory service
provided to consumers and registrants by its external insurance brokers. As a result, the Board
of Directors elected to implement a Managing General Agent (MGA) insurance model in 2007.
The purpose of the implementation of the MGA was to provide RECO with the opportunity to
hire a Program Manager to control costs and establish quality control over claim services. This
change gave RECO the ability to work directly with the Program Manager to ensure the
operation of the insurance program is in the best interests of consumers and registrants
through:
 Professional claims management;
 Proper tracking of claims statistics;
 Proper control of adjusting and legal costs;
53
 Proper application of terms and conditions of the policy.”

Between November 2004 and September 2007, RECO had a Consumer Advisory Committee
that met independently of the Board and reported directly to the President/CEO. The
Committee reviewed: consumer brochures; statistics on new homes sales; issues such as
people working for housing developers not registered as salespeople; a consumer guide to
complaints process; and issues around the website. In 2007, the Committee exhausted itself in
terms of input and topics, and decided only to meet on an “as needed” basis moving forward.
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RECO and its primary industry association, the Ontario Real Estate Association (OREA), hold
quarterly liaison meetings. At these meetings, RECO and OREA share information and discuss
issues of mutual concern. Both organizations have input into the agenda for these meetings.
OREA is very satisfied with RECO’s stakeholder engagement activities.

200

4.0
4.1

Corporate Governance at the RECO
The Structure and Functioning of the RECO Board

RECO is a not-for-profit corporation without share capital. The Members of the Corporation
elect nine of the Directors of the Board. The Board is comprised of three Directors appointed by
the Minister of Small Business and Consumer Services, and the other nine nominated and
elected by the Members based on three individuals from each of three geographical regions of
Ontario: central, south/western, east/northern.

56

The role and mandate of the Board as envisioned in the RECO Policy Manual is to:







Define the strategic direction of the organization
Set the macro policies of the organization
Provide financial and legal stewardship
Monitor and evaluate organizational effectiveness
Receive regular President/CEO Reports to the Board
Hire and evaluate the President/CEO

The RECO Board is deemed responsible for setting goals and policies, for governance and the
delegation of work to committees, task forces, working groups, advisory groups and
President/CEO. The Board also deems itself responsible for taking positions on matters of
57
public policy, such as standards, ethics and continuing education. Its policies also clearly
state that the Board is specifically not responsible for policies around administrative matters.
Administrative policies are devolved to the President/CEO.
Individual Directors are expected to provide and receive information to/from stakeholders.
RECO expects each Board member to be prepared to accept assignments beyond the Board of
Directors.
The President/CEO is expected to oversee the implementation of Board policies, and take
58
responsibility for effective and efficient management of the organization.

55
56
57
58

RECO, By Law 11, Articles 26 and 28.
RECO, Policy Manual, “Statement of Governance and Management Philosophy”, Section Three.
RECO, Policy Manual, “Statement of Governance and Management Philosophy”, Section Three.
RECO, Statement of Governance and Management Philosophy, Policy Manual, Section 3.
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“The board of Directors may annually or more often as may be required, appoint [Officers of the
Corporation] … A Director may be appointed to any office of the Corporation except the Chief
Executive Officer shall not be a member of the Corporation. None of the said officers need be a
Director or member of the Corporation except that the Chairperson of the board and the ViceChairperson of the board shall be Directors of the Corporation…..Officers shall be subject to
removal by a majority vote on a resolution of the board of Directors at any time, with or without
55
cause.”

Board, statutory, and CEO committee assignments
The Board of Directors appoints all Board and statutory committee members.
Membership varies – some Board committees are populated strictly by Board Directors,
while others are open to non-Director members. The CEO appoints CEO committee
members.
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Each Board, statutory and CEO committee has some staff participation.
Statutory Committees
 The Discipline Committee under REBBA 2002 is composed of a Chair and Vice-Chair
and at least 3* other members, all of whom are knowledgeable in the duties and
responsibilities of panel members. At least one member of the Committee shall never
have been a registrant or a shareholder, officer, director or employee of a registrant or
former registrant. RECO Board members are prohibited from serving as members of this
committee. When a matter is referred by the Registrar to the Discipline Committee for a
hearing, the Committee Chair assigns a discipline panel in accordance with section 43 of
O. Reg. 580/05 to hear and determine the matter.


The Appeals Committee under REBBA 2002 is composed of a Chair and Vice-Chair and
at least 3* other members, all of whom are knowledgeable in the duties and
responsibilities of panel members. At least one member of the Committee shall never
have been a registrant or a shareholder, officer, director or employee of a registrant or
former registrant. RECO Board members are prohibited from serving as members of this
committee. When a decision of a discipline panel is appealed, the Committee Chair
assigns an appeals panel in accordance with section 51 of O. Reg. 580/05 to hear and
determine an appeal.

*Currently there are more than 60 members serving on the Discipline and Appeals
Committees.
Board Committees
 The Audit Committee is composed of at least three Board members. The Chair may
recommend the appointment of non-Directors to the committee. Its function is to review
management letters, audit reports and the financial statement, to make
recommendations to the Board concerning these items, to evaluate the auditors’
59
performance, and to coordinate the auditing process. This Committee meets four
times a year.
 The Finance Committee is composed of at least three Directors, two of whom must have
some knowledge of financial administration. The Chair may recommend appointment of
non-Directors to the Committee. The committee’s responsibility is to make
recommendations with regard to financial policies to the RECO Board, and to review the
60
RECO budget annually. It meets twice a year.
 The Insurance Committee consists of at least two Directors. The Chair may recommend
the appointment of non-Directors to this Committee. It meets to review claims data and
summaries on a regular basis, and to make recommendations concerning insurance
policies. It also negotiates terms and conditions with the insurance broker and
59
60

RECO, Audit Committee – Terms of Reference (2008/2009), Policy Manual, Section 8.1
RECO, Finance Committee, Policy Manual, Section 8.2.
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Other
 The Registrar’s Education Advisory Committee is composed of a Chair and at least five
members who have knowledge in the field. The Chair may recommend the appointment
of non-Directors to the Committee. Its responsibility is to review and make
recommendations regarding education policy requirements to the Registrar. It also
reviews the list of approved education providers, reviews guidelines for new courses and
seminars, reviews applications from potential education providers, and reviews and
65
makes recommendations regarding related fee structures. It meets monthly to review
applications.

Board Policies

61
62
63
64
65

RECO, Premium Stabilization Committee – Terms of Reference (2008.2009), Policy Manual, Section 8.9.
RECO, Governance Committee – Terms of Reference (2008/2009), Policy Manual, Section 8.10.
RECO, Legislation and Regulations Committee – Terms of Reference (2008/2009), Policy Manual, Section 8.11.
RECO, Commercial Real Estate Advisory Group – Terms of Reference (2008/2009), Policy Manual, Section 8.12.
RECO, Registrar’s Education Advisory Committee – Terms of Reference (2008/2009), Policy Manual, Section 8.7.
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underwriters, and reviews consumer and RECO member issues concerning insurance.
It may engage consultants as required, liaises with RECO’s insurance consultants,
advisers and actuaries, and monitors market conditions. It develops options and makes
recommendations concerning long-term objectives. It meets at least quarterly.
The Premium Stabilization Committee consists of at least two Directors. “The Chair may
recommend the appointment of non-Director members from the various RECO
61
stakeholders.” Its primary goals are to audit the activities of the Premium Stabilization
Fund, develop strategies and make recommendations concerning contributions, and
how to use the funds. It meets at least once a year.
Governance Committee consists of at least four Directors. The Chair may recommend
the appointment of non-Directors. It meets primarily to address issues around strategic
planning, Policy Manual policies, and to “review and make recommendations related to
62
Board composition and effectiveness, including training and development”. This
Committee is ad hoc and meets as required.
The Legislation and Regulations Committee consists of “a Chair, appointed by the Chair
of the Board of Directors, two Directors, two real estate sector representatives and one
consumer representative,” all from the Board. “The Chair may recommend the
63
appointment of non-Directors to the Committee.” This Committee meets to review the
Real Estate and Business Brokers’ Act (2002), to make recommendations concerning
legislative and regulation policy priorities, to develop policy options, positions and
recommendations, and to provide advice to the Board concerning consultation
processes. This Committee is also mandated to liaise with the Ministry as required. It is
an ad hoc committee that is expected to meet at least twice a year.
The Commercial Real Estate Advisory Group is composed of one Board member (the
Chair) who is also a commercial real estate practitioner, five commercial real estate
registrants, and one member of the public. Its responsibility is to provide the Board of
Directors on regulatory issues in the commercial real estate sector. It may meet up to
64
three times a year.

When it was originally constituted, the RECO Board had one elected Director position reserved
for “commercial real estate”. In 2004/2005, members of the RECO “approved a by-law change
66
that eliminated the Commercial ‘as of right’ Director position on the Board.” At this time, the
Board committed to replacing this position with an advisory group, which it followed through on
in 2005/2006, thus establishing the Commercial Real Estate Advisory Group.
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The Board has a comprehensive Conflict of Interest Policy for the Board of Directors and the
President/CEO. The Board also has a separate Conflict of Interest Policy for Committee/Task
Force/Working Group/Advisory Group members. In addition, two separate Codes of Conduct
are in place for Directors and the President/CEO.
Within the past few years, the Board has directed a good portion of its energies towards
strategic planning activities. To that end, it hired an external consultant to help with this
strategy, and focused the Board’s attention on strategic rather than operational matters. Over
the course of this past year, the Board elected to take a different approach and selected an
external consultant who would help the Board focus on issues and trends, rather than learning
about strategic planning processes.
The RECO has a Governance Committee that is mandated to examine specific issues, and in
the past has dealt with matters such as position profiles of Directors and the President/CEO,
evaluation and succession matters related to the CEO, and consideration of voting methods
(electronic voting was introduced pursuant to recommendations from this Committee).
To date, the RECO Directors have not undergone any individual Board member governance
evaluations. However, the Board did implement a new evaluation process to assess its
collective effectiveness in 2006/2007.
The Board has approved and utilizes a meeting evaluation form with which Board members
assess the effectiveness of meetings. This form addresses such questions as: appropriateness
of materials for Board meetings; preparedness of Directors; effectiveness of Chair as facilitator;
appropriate use of time; and effectiveness of decision-making by the Board.

4.2

Process for Corporate Governance Evaluation

At present, the Board of Directors of RECO does not initiate an independent Board governance
evaluation, but is planning a non third-party review.
4.3

The Annual Board Governance Work Plan

The RECO Board is not involved in regular systematic corporate governance evaluations, and
does not have an annual board governance work plan.
4.4

Board Orientation

66

RECO, Waves of Change: 1997 – 2008, undated document.
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New Board Directors are provided with a formal orientation session. The President/CEO then
follows up with the individuals to answer questions and provide additional insight into the
workings of RECO.
4.5

Financial Oversight

The Board largely delegates its financial oversight responsibility to two Committees: a) the Audit
Committee, and b) the Finance Committee. As noted above, these Committees a) review
management letters, audit reports and the financial statement, make recommendations to the
Board concerning these items, evaluate the auditors’ performance, and coordinate the auditing
process; and b) make recommendations on financial policies and review the budget.
Key Themes in Corporate Governance

Theme #1: Board Representation
Three quarters of the respondents (and all board members responded) felt that the number of
ministerial appointments was sufficient. All respondents felt that the balance of stakeholders on
the Board was appropriate.

Theme #2: Representation of Small Business
Ten of the twelve respondents felt that small business was sufficiently represented while one
Board member indicated that he/she did not know.

Theme #3: The Appointment Process
The Board of RECO in the past has traditionally developed a skills matrix and offered a list of
names for consideration by the Minister for the appointment process. In the main those names
were utilized by the Minister. “A number of Board members expressed support for the process
by which the Board proffers a list of suggested nominees based on skills set requirements for
consideration by the Minister”.
Theme #4: Sufficient Firewalls
The Board is comfortable with regulatory decision making and is assured that there is no
interference with decisions made by the Registrar.

Theme #5: Calibre of Board Members
All respondents were generally satisfied with the calibre of Board members with one exception
of an individual critical of Ministerial appointees.

Theme #6: Board Acting in the Public Interest
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4.6

All Board members believe that they are acting in the public interest and that the Board
meetings are devoted to the public interest.

Theme #7: Consumer Advisory Committee not Functional

Elaine Todres and Associates - DAA Review Phase Two

It is clear that the Consumer Advisory Committee is not functional and has been disbanded.
Those interviewed would suggest that it was difficult to find individuals to represent “the
consumer”, and to find topics that would engage participants in a meaningful way. It has been a
good idea to include consumer representatives on the discipline and appeals committees. As
one Board member stated, “we need to learn how to better utilize a consumer advisory group”.

Theme #8: CEO Evaluation and Compensation
The CEO compensation system is a flat compensation arrangement with no bonus and
evaluation tied to achievement of goals and objectives. The Chair, past Chair and one other
Director evaluate the performance of the CEO on an annual basis. External compensation
experts have reviewed the compensation package as recently as last year.

Theme #9: CEO Succession
The Board needs to be seized with discussion of succession planning given the age of the
senior team and size of senior management cohort group. Apparently, the matter of CEO
succession has been raised very recently at the Board table.
4.7

Summary and Observations in Corporate Governance


Basic commitments to corporate governance are in place



Need for corporate governance evaluation



Need to deal with CEO succession planning



The matter of stakeholder engagement and in particular consumer input needs to be
considered carefully
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5.0

Regulatory Governance at RECO

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:



Board Oversight – mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation

5.1

Board Oversight of its Regulatory Functions

Best practice dictates the presence of a stand-alone Regulatory Affairs Committee to provide
oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s strategic framework
outlining activities that will or may lead to significant regulatory, legislative or policy change (2)
the development of a case for support of regulatory change as evidenced in a RIA and (3)
operational compliance with best practice in fulfilling its regulatory mandate.
The Board has addressed this issue by creating a Legislation and Regulations Committee. As
mentioned earlier, this Committee’s primary goal is to address legislative and policy
requirements laid out in the REBBA 2002. Unlike some of the other DAAs’ regulatory affairs
committees, it is mandated to liaise directly with the Ministry on legislative and regulatory
priorities on behalf of the Board. During the cycle of regulatory development, members of the
Committee meet directly with the policy staff to exchange views and input. Again, due to the
sporadic nature of the requirements to address specific legislative and regulatory matters, this is
an ad hoc committee that is expected to meet at least twice a year or on an “as needed” basis.
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The RECO administers legislation, regulations, codes and standards. To a large extent, primary
policy development regarding Ontario’s regulatory codes and standards related to real estate
sales and brokerage industry occurs at the Ministry of Small Business and Consumer Services
in its Policy Branch. Unlike the public safety DAAs, consumer protection DAAs typically do not
have the capacity or expertise to undertake detailed policy or regulatory development. Nor was
it the understanding at the inception of the consumer DAAs that the policy expertise of
consumer legislation would remain anywhere else but at the Ministry. As a result, some of the
rule-making is in fact initiated by the Ministry, where RECO’s input is sought as a
stakeholder/regulator, rather than a prime mover. As a stakeholder, RECO believes it is one of
many, but “gets listened to more closely than other stakeholders”. Secondly, the consumer
protection DAAs, in sharp contrast to the public safety DAAs, do not have a continuous annual
churn of code changes requiring regulation. Rather, their regulatory and legislative needs are
more sporadic. As a result, when legislative initiatives such as the major overhaul of the Real
Estate and Business Brokers Act and its attendant Regulations are addressed at RECO, they
are discussed initially at the Legislation and Regulations Committee, and explored
comprehensively at the full Board. It is within this policy context that the discussion of
regulatory governance at RECO will be raised.

The Board does not appear to formally prepare a Regulatory Plan, although the Ministry
perceives that it has developed such a plan for RECO.
The Board is not seized with the second constituent element of regulatory governance- the role
of evaluating its performance as regulator.
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5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Rule-making is one of the main functions
of a regulator and is captured in this section on governance, accountability and relationships.
The manner in which those complex relationships are conducted between and among all the
players is a major feature of rule-making. The other components of regulatory governance
(sanctions, enforcement, etc.) will be covered in the section dealing with RECO Performance.
In order to assess the RECO’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and the RECO.
RECO Process for Developing Proposals for Legislative/Regulatory Change
The RECO, much like many of the other consumer DAAs, has little need for ongoing regulatory
change. The major exception has been the revisions to the Real Estate and Business Brokers
Act and its attendant Regulations.
When there is a need for regulatory development, depending on the issue, either the Ministry of
Small Business and Consumer Services or the RECO may take the lead in identifying key
issues or root causes of both regulatory and non-regulatory policy proposals at the initial stages.
Once policy development has been initiated, however, it appears that the Ministry provides
analysis, key documentation, and actively finalizes approvals. Interestingly, for RECO-related
matters, the weight of consultations appears to rest with the Ministry as the lead and key driver
in consultation processes.
The RECO and the Ministry have described the process for proposals for regulatory change as
follows:

STEP 1: Issues Identification
RECO Issues: RECO is one source of issue identification for policy consideration, whether the
issue is a new consumer problem, an undue business cost from a current requirement, or a
shortfall in the existing regulations.
The Legislation and Regulations Committee of the Board is charged with making
recommendations concerning legislative and regulatory reform, and works closely with the
Ministry on policy and legal issues. Some of the issue identification may arise through this
Committee, or alternately, is also likely to arise through discussions at the RECO/Ministry
quarterly liaison meetings.
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Government Issues: The Ministry identifies emerging policy/regulatory issues that arise through
Minister’s correspondence/meetings generally based on stakeholder submissions or complaints.
The Ministry also identifies emerging broader government policy issues (e.g., labour mobility
agreements, integrated inspection, investigation and enforcement initiatives, and environmental
issues) through Liaison meetings, which are held quarterly with the CEO, Registrar and
Corporate Director. It is a requirement of the Administrative Agreement that the RECO be
consulted on any proposed changes to legislation or LGIC regulations that the government is
planning.
STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is undertaken.

STEP 4: Consultation
If consultation is required, the Policy Branch, in cooperation with RECO, drafts consultation
papers, schedules meetings, and holds consultation meetings.
STEP 5: Ministry Review
The content of the consultation sessions is synthesized by the Policy Branch and used as input
for review of changes being contemplated.
STEP 6: Revisions
Policy Branch develops proposed changes and discusses with RECO, often in consultation with
Ministry Counsel.
STEP 7: Counsel Review and Draft
Legal Counsel in the Ministry’s Legal Services Branch (LSB) Legislative Counsel reviews the
proposal, identifies any additional legal and practical issues that need to be resolved before the
proposed regulation instructions can be finalized and forwarded to Legislative Counsel. The
regulation is drafted in accordance with Ontario Government legislative drafting standards.
Once Legislative Counsel prepares the draft, it is reviewed and approved by the Ministry, and
then sent back to Legislative Counsel, which prepares a final draft for signature by the
Lieutenant Governor in Council. The process of developing the regulation is iterative, with
drafts being reviewed by LSB Counsel with policy clients and amendments to instructions
communicated back to Legislative Counsel.
STEP 8: Cabinet Review and Approval
Once the draft regulation is finalized, it is submitted to the Minister for signature and placed on
the agenda for Legislation and Regulations Committee (LRC). If approved, it is forwarded to
Cabinet and then the Lieutenant Governor for signature and subsequent filing with the Registrar
of Regulations and published in the Ontario Gazette.
STEP 9: Step 8 (LRC and Cabinet approval) does not apply for Minister’s regulations. These
are signed by the Minister and filed directly with the Registrar of Regulations and published in
the Ontario Gazette.
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STEP 3: Draft Development
The Ministry undertakes research to confirm market developments. RECO and Policy Branch
work together to confirm a stakeholder outreach strategy.

Prioritization of Policy Issues
At this time, any priority setting of policy issues at RECO happens on an ad hoc basis during
discussions at the Legislation and Regulations Committee and the Board of Directors’ table.
According to RECO, no regulatory impact analysis is undertaken at their end. There is
considerable frustration felt by RECO that the Ministry is slow to respond to regulatory reform
needs.
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As with all consumer protection DAAs, for policy or regulatory items identified by the Ministry or
elsewhere in Government, priority-setting is established based on an assessment of the need to
address a consumer protection gap, delivering on government/Ministry priorities,
industry/marketplace considerations (i.e., level playing field or reducing the regulatory burden on
business), trade or labour mobility obligations, and other considerations as determined.

5.3

Emerging Themes in Regulatory Governance

Theme #1: Board Oversight
The Board of RECO and its Legislative and Regulations Committee have been involved in the
review of prospective regulations. However, it does not currently see itself performing the role
of oversight of the regulatory functions of RECO qua regulator.

Theme #2: Rule-making Criteria and Schedule B
The Ministry and RECO enjoy a positive relationship. The Ministry and the RECO have
discussed at length “Ministerial regulations”, minor administrative amendments subject to the
completion of Schedule B to the Administrative Agreement, a schedule setting out consultation
criteria and processes to which the organization would have to adhere in developing its
proposals for regulatory change. They have been awaiting clearance for this schedule as
required under subsection 50 (2) of “REBBA 2002” for some time. Given the maturity of the
organization, and the history with the Ministry in terms of legislative and regulatory cycles, it
would appear prudent to grant such ministerial regulatory powers to RECO.

Theme #3: Posting of Regulatory Plans
RECO would welcome the notion of posting their Regulatory Plan subject to the caveat that the
plan would not necessarily be approved.

Theme #4: Less than Speedy Response to Need for Change
A third of the respondents spoke to the Ministry’s lack of responsiveness to the need for
change, “Many times suggestions for adjustments to the REBBA 2002 are met with long delays,
or until there is a problem.”
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Theme #5: Clarifying Stakeholder Relations
In addition to the matter of Schedule B, RECO has been placed in a situation where it has been
“distanced from its stakeholders and discouraged by Ministry staff from meaningful stakeholder
engagement”. Presumably the Ministry staff wished to manage “regulatory expectations”.
However, regulatory bodies need to foster and maintain relations with the industries they are
regulating.

5.4

Summary and Observations in Regulatory Governance

To further align with best practices in regulatory governance, the following areas offer room for
improvement:
Oversight of the regulatory functions would be included in the mandate of the Legislation
and Regulations Committee



Best practice would require the Ministry to develop policy around Regulatory Plans,
RIAs, consultation policy



Necessary amendments would be required to the Administrative Agreement



Process adjustments would be required from the Ministry and the RECO to shorten the
lengthy policy development time lines



Appropriate training would be required by all parties involved in the rule-making and
consultation processes



The Ministry would make specific what documents related to the rule-making process
need to be made public by the RECO and the Ministry: e.g. the Strategic Plan, the
Regulatory Plan, Compliance Policy, Stakeholder Consultation Policy



Schedule B regarding consultation would be completed by both parties and signed off
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6.0

Stakeholder Relations

6.1
The Structure and Functioning of the RECO Board, Committees, and Advisory
Structure
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As referenced earlier in this report, consumer stakeholders were invited to participate in RECO
through its Consumer Advisory Group (which now meets only on an as needed basis). Industry
stakeholders not represented at the Board table (commercial real estate) have been given an
opportunity to provide input and advice through the Commercial Real Estate Advisory Group.
6.2

The Representational Matrix

The matrix that is followed at RECO mirrors the geographic balance used by the various Real
Estate Boards across Ontario. RECO divides Ontario into three geographic regions, and holds
three elected positions for each region. Annually, one member from each of the three
geographic regions is rotated/elected, ensuring continuity and a simultaneous opportunity to
refresh the Board of Directors.
In addition to opportunities to serve at the Board itself, a number of Board committees invite
membership from outside the Board Directors: Appeals; Commercial Advisory Group;
Discipline; Education; Insurance; Legislation and Regulations; and Premium Stabilization.
6.3

The Consumer Voice

Non-industry stakeholders are given an opportunity to consider issues and give advice to the
President/CEO on a variety of matters through the Consumer Advisory Group. Unfortunately,
this is an ad hoc committee, which is only convened when there are “pressing” matters for
discussion.
As described in a paper developed by the Consumers Council of Canada, consumer interests
67
may be described as:
 The protection of consumers from hazards to their health and safety
 The promotion and protection of economic interests of consumers
 Access of consumers to adequate information to enable them to make informed choices
according to individual needs and wishes
 Consumer education
 Availability of effective redress
 Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making processes
affecting them

67

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12, from the United Nations Guidelines for Consumer
Protection.
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RECO’s Consumer Advisory Group objectives are to “provide the President/CEO with
observations, advice and recommendations related to consumer protection and to provide a
68
forum for two-way communication with consumers and consumer interest groups.”

6.4

Reflections from the Board

All respondents felt that the balance of stakeholders was sufficient, and ten of twelve
respondents felt that the voice of small business was effectively represented. Moreover, all
respondents felt that that the stakeholder engagement practices were effective. Two
respondents did comment that relations between the Ministry and stakeholders were not
effective.
6.5

Reflections from Stakeholders

All stakeholders interviewed concluded that RECO “is doing a great job”. They refer to regular
liaison meetings, where the CEO engages stakeholders and keeps them in the loop. There is a
strong sense that the Board is very balanced in its representation. The staff informs
stakeholders about prospective regulatory changes and in turn the associations have an
opportunity to offer operational feedback.
6.6

Summary and Observations in Stakeholder Relations

The relative cohesion of the stakeholders in the real estate industry is such that the model
pursued by RECO works.

68
69

RECO, Consumer Advisory Group Terms of Reference (2008/2009).
RECO, Consumer Advisory Group Terms of Reference (2008/2009)
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The Committee’s responsibilities are identical to those at some of the other DAAs (namely
TICO):
 “To provide the President/CEO with observations, advice and recommendations with
respect to consumer confidence and protection
 To monitor general trends vis a vis consumer complaints
 To gather information on programs employed by other professions that are intended to
increase consumer protection
 To develop recommendations that will enhance consumer confidence and protection
 To gather and exchange information on issues of interest and importance to consumers
 To gather information on programs and/or implementation strategies for programs that
69
will advance consumer protection”
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7.0

Operational Performance

Another key objective of this review is to evaluate RECO’s operational performance regarding
70
the management and delivery of its core functions and services . This section of the report is
organized into three subsections that summarize key areas of evaluation. The first subsection
summarizes RECO’s overall performance with respect to the delivery of its mandate. In the
second subsection, the assessment focuses on the core operational functions of the
organization, which include registration, monitoring and inspections, enforcement and
inspections, appeals and customer complaint handling, public education and communications,
and evaluation. The final subsection provides a summary of future considerations /
recommendations for improvement.
RECO is responsible for administering the Real Estate and Business Brokers Act and has a
71
mandate to ‘foster confidence and uphold integrity in real estate transactions.’
7.1

Overall Performance

Overall, RECO is a well managed, high performing organization. There is a clear enthusiasm of
the management team to improve the services offered by RECO and to promote its offerings to
the public.
Although there are no specific indicators of consumer protection, operational metrics indicate
that consumer protection has been improving and initiatives put in place since delegation are
evidence of increased consumer protection.
7.2

Operational Functions

Registration
The registration process at RECO is responsive to applicant needs and includes reasonable
scrutiny on applications to ensure the protection of the consumer in flagging those not suited for
the industry. There are currently more than 56,000 registrants.

70

Sources:

Interviews with senior management team

Complaints report (2009)

Complaints, Compliance & Discipline (Current Process)

Registrar’s Report – March 2009

RECO Waves of Change: 1997 to 2008

RECO Performance Measures

RECO 2007 Registrant Satisfaction Survey

RECO 2007-2008 Annual Report

RECO website
71

RECO website
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An application for a broker or salesperson registration requires disclosures of past work
experience and education and criminal history. Applications are processed by a clerk and
registration officer. Audits are done on about 10% of applications for criminal checks, proof of
education, financial background, etc. If any flags are raised through the processing process, an
interview with the applicant may be scheduled and based on findings, terms and conditions may
be put on registration if deemed necessary. Application fees are $250 for salespeople and $350
for a broker for a two year period. A new application takes about 1-2 weeks.
Renewal application includes any new disclosure, proof of ongoing mandatory education and
payment of the fee. Upon renewal, the registrant file is reviewed as a whole, including any
inspection activity, reconciliation of trust funds, complaints, or other activities. This is a good
practice in that it ensures that at least every two years a holistic review of the registrant is
performed. Processing renewal applications takes about 5 days.
RECO’s processes are flexible enough to prioritize registrations and renewals. Renewals will
sometimes take a little longer, as they are given lower priority than new applications because as
long as the application has been submitted, the registration doesn’t cease. Transfers are also
given a high priority as a broker cannot practice until the transfer has been processed. If
transferring to another brokerage, a $50 fee is charged for the administration.
Inspections
RECO does not have a formal risk-based compliance strategy. Inspections can be triggered
through complaints, through deficiencies at prior inspections, which are re-inspected within six
months or through the regular inspection cycle. All brokerages are inspected at least every
seven years. A new broker will be inspected within the first year of operations. If deficiencies are
found, a re-inspection will take place to ensure that the issues have been resolved
In April 2009, the Registrar introduced brokerage reconciliation inspections to complement the
current onsite inspection program. Randomly selected brokerages will be asked to submit trust
account reconciliations for a given period so that the Office of the Registrar may review the
reconciliations, ensuring compliance with the Real Estate and Business Brokers Act, 2002 and
its regulations. As each brokerage is already required to prepare a monthly reconciliation
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statement for its designated real estate trust account, complying with the request should take a
minimal amount of time.
Although there are some triggers to prioritize inspections, creating risk profiles for each of the
brokerages may be considered in order to use inspection resources more efficiently.
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Complaints & Enforcement
After receiving a complaint, the Office of the Registrar will conduct a preliminary review of the
complaint and will respond in writing to:
 Acknowledge receipt of the complaint.
 Describe the Office of the Registrar's understanding of the nature of the complaint.
 Request documents or other material to support the complaint.
 Request that the complainant sign a form acknowledging that the complaint will be shared
with the registrant involved.
Information provided by RECO explains that:
“A registrant who is the subject of a complaint will normally be notified in writing as soon as the
preliminary review of the complaint is completed. Where appropriate, a copy of the notification
will be provided to the registrant's broker of record. Most complaints do not involve serious
misconduct and do not require severe sanctions or formal legal proceedings. The possible
outcomes presented here identify all options that are available to the Registrar. Depending on
the nature of the specific allegations, the Registrar will determine what option(s) are
appropriate.”
The following reflects possible action the may be taken:
Taking No Action
In some cases the allegations are not supported by the evidence and information available. In
such a case, the Registrar may determine that no action is required or that there is insufficient
information to take action.
Acknowledgement and Undertaking
The Registrar may accept an Acknowledgement and Undertaking by the registrant if
appropriate.
Consent to Conditions
The Registrar, with the registrant's consent, may apply voluntary conditions to a registration.
Attend a Meeting The Registrar may invite a registrant to attend a meeting with representatives
from the Office of the Registrar to discuss the complaint. At the meeting the registrant may
receive an informal educational reminder, advice, or caution.
Mediating or Resolving a Complaint
The Registrar may attempt to mediate or resolve the complaint.
Written Warning
The Registrar may issue a written warning indicating that if the conduct that led to the complaint
continues, further action may be taken.
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Educational Courses
The Registrar may require a registrant to take further educational courses.
Referral to Discipline Committee
Matters involving alleged breaches of the Code of Ethics may be referred to a Discipline
Committee. When a matter is referred to the Discipline Committee for a hearing, the Chair of the
Discipline Committee generally assigns a panel consisting of three members of the Committee
to hold a hearing. A notice of hearing is given to the registrant. The discipline panel, following
the hearing, prepares a final decision including reasons. If the Discipline Committee makes a
determination that a registrant has failed to comply with the Code of Ethics, it may order the
registrant to take educational courses, pay a fine of up to $25,000, and fix/impose costs. The
Discipline Committee is required to publish a copy of its decisions, including reasons, on
RECO's website for a period of at least sixty months.

Registrar's Proposal
The Registrar may revoke, suspend, and refuse to renew, or apply conditions to a registration if
a registrant is in contravention of REBBA 2002 and its regulations (other than the Code of
Ethics). In this case, the Registrar issues a notice of proposal, which sets out the reasons for
the proposed action and states that the registrant is entitled to appeal the proposal to the
Licence Appeal Tribunal within 15 days after service of the notice. If no request for an appeal is
received, the Registrar will carry out the proposal.
Directors Action
The Director under REBBA 2002 may appoint investigators to conduct investigations under the
Act and can freeze the trust accounts of registrants where he or she believes that it is advisable
for the protection of clients and customers. The Director can take similar action against nonregistrants who are believed to be trading while unregistered.
Provincial Offences Prosecution
Offences relating to REBBA 2002 and its regulations (other than the Code of Ethics) may be
processed in accordance with the Provincial Offences Act. The Provincial Offences Act is a
procedural law for administering and prosecuting provincial offences, including violations of
REBBA 2002. The Provincial Offences Act sets out procedures for legal prosecution in the
Ontario Court of Justice system including serving an offence notice to an accused person,
conducting trials, sentencing and appeals. Individuals convicted of offences are subject to fines
of up to $50,000 and/or prison terms of up to two years. Corporations are subject to fines of up
to $250,000. Courts may also order convicted persons to pay compensation and make
restitution.
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Immediate Suspension
The Registrar has the power to order an immediate temporary suspension of a registration
where he or she believes it is in the public interest. Registrants who are subject to such an order
must immediately cease all activities related to trading in real estate and return their certificate
of registration to the Office of the Registrar. A registrant subject to such an order will also be
subject to a Registrar's Proposal.
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Although there are a large number of complaints that are submitted to RECO, the most common
outcome to a complaint is ‘no action taken’, indicating that RECO has no jurisdiction to resolve
the complaint or there is a lack of evidence. Providing a written warning is the next most
common action. The complaint process can take up to 6-8 months to resolve due to the
complexity of the complaint and the required investigation. The reporting of resolution time for
complaints does not capture the complexity of the cases, and RECO is working on a new
reporting mechanism to track resolution time by outcome, which should provide a clearer picture
of efforts to resolve. The number of complaints handled annually is steadily increasing; this can
be tied to higher consumer awareness.
Appeals
The appeals process is thorough and timely and provides a process to appeal issues around the
revocation or suspension of a license and decision related to misconduct under the Code of
Ethics.
Appeals related to a Registrar’s proposal may be made to the License Appeals Tribunal (LAT).
The registrant/applicant has 15 days from the date the notice of proposal is served in which to
file an appeal. Information about the right to appeal is provided with the notice of proposal.
Appeals on decisions from the Discipline Committee must be made within 30 days of the
decision. The appeal will be heard by a three person panel, which includes one consumer. This
panel will make a decision and provide it to the appealer in writing.
Education and Communications
Communication of Rules and Training
Rules and training of the sales people and brokers takes place in a number of ways from formal
education through the various publications and newsletters and informal communication through
speeches at conferences and conversations during inspections.
Brokers and salespeople are now required to take 24 hours of education in each two year
renewal cycle to maintain and upgrade their knowledge of the industry. Courses are offered by a
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number of outside providers and cover a wide variety of topics that may be of interest to brokers
and salespeople. RECO has an education committee that includes people from the real estate
industry and through this committee, approves and monitors courses. The content of courses is
reviewed and approved every two years and feedback on the course provider and content is
collected by RECO for modification to the roster when necessary. RECO outsources its
education programs so that it can offer a wide variety of courses at a depth of knowledge and it
has the ability to audit the courses. This appears to be a successful mechanism of offering a
wide breadth of courses without significant overhead to the organization.
RECO also publishes “For the Record” for awareness and education of brokers and
salespeople. Inspectors provide informal training while inspecting brokerages.

Public Awareness
The resources allocated to public awareness since delegation, have increased and there is
evidence that this is having an impact on the awareness of RECO. RECO attends over 40
events per year including trade shows, association meetings, mortgage industry conferences,
etc. Organizations such as the OPP, the mortgage industry and various real estate boards are
now asking RECO to make presentations. All public awareness events are outlined in the
quarterly performance report for the Ministry.
RECO has various brochures available on its website and which are distributed at various
events in which it partakes. RECO has completed a public awareness campaign including radio
spots and is part of the consumer protection calendar. RECO had initially questioned the utility
of a consumer awareness campaign. The real estate sector now realizes that enhanced public
awareness about RECO is a positive thing.
Prior to delegation there were essentially no public awareness initiatives. Now RECO has five
communications positions including a manager, one senior communications officer, two
communications officers and one communications assistant. The budget has doubled in the last
five years.
Com m unic ations S pending (000)
1000
900
800
700
600
500
400
300
200
100
0

890

478

415

350

248
168

138

2004

2005

2006

2007

219

2008

2009

2010

Elaine Todres and Associates - DAA Review Phase Two

All in all, RECO has a number of mechanisms to continually maintain the level of education and
awareness and to communicate the rules to brokers and salespeople.

There has been a five-fold increase in the last seven years in telephone inquiries and a two-fold
increase in e-mail inquiries in five years indicating that public awareness initiatives have had an
impact on improving the public awareness of RECO.
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Evaluation
RECO evaluates its performance in a number of ways: through quarterly performance reporting,
through tracking its progress in its initiatives to meet its strategic objectives and through
surveying its registrants. In general, its evaluation is adequate, its focus on public awareness is
high and its focus on improving its delivery of services is evident. RECO, as with the other
consumer protection DAAs, currently has no specific consumer protection metric.
Strategic and Business Planning
To develop the three-year strategic plan, the Board of Directors and management meet with a
group facilitator and work collectively to develop the plan. The plan is then developed and
approved by the Board. The three-year business plan is based on the strategic plan, and from
this plan, operational and departmental plans are generated.
RECO develops a strategic report card which it presents to the Board quarterly. The industry
also receives the business plan as part of RECO’s ongoing communication with its registrants.
Progress on the business plan is reported to the Ministry at liaison meetings, every 6-8 weeks.
Performance Metrics
RECO generates a quarterly performance report for the Ministry which includes metrics in the
following areas: registration statistics, corporate (financial, staffing, etc.), insurance, website
traffic, events and meetings, enforcement, complaints and concerns, and other items of interest.
This report provides available annual data dating back to 2003/2004. Although this report
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consolidates all of the performance data, RECO uses a number of specific performance reports
to report on functional areas such as inspection, registration, etc. These reports can be
produced weekly, monthly or as needed to manage their business.
As with the other consumer protection DAAs, RECO has no specific metric to track consumer
protection, but it is evident, without a specific measurement, that initiatives have been put in
place to increase consumer protection. Some of these include the insurance program which
ensures that consumers who have issues related to their deposits are protected, and a code of
ethics put in place to increase the professionalism of salespeople and brokers, which in turn
improves consumer protection.

Consumer Protection Metrics
As with the other consumer protection DAAs, RECO does not have a particular metric that
specifically measures consumer protection. As discussed, many performance metrics are
captured and collectively, they appear to indicate that consumer protection is high and
improving.
Benchmarking
Formal benchmarking does not take place with other jurisdictions; however, RECO shares best
practices with other Canadian regulators. It has a good relationship with other Canadian
regulators and is able to share ideas and approaches to enforcement, inspection, etc. The
Canadian regulators meet annually for a two day meeting and if an issue comes up at RECO,
relationships are in place with other regulators that a phone call can be made to solicit ideas for
a resolution.
RECO also participates in an annual conference of international (primarily North American)
regulators to share best practices and ideas and the consumer protection DAAs meet quarterly
to share ideas.
RECO has won two international investigator awards for its investigation practices, indicating
that its efforts to improve processes and diligence are gaining recognition in the industry.
Through these networks, practices used across Canada and internationally are known by RECO
and implemented where they are applicable within the context of the RECO organization.
Client Satisfaction Surveys
Surveys to registrants have been conducted in 2005, 2007 and will be in 2009. These surveys
pose questions related to the importance of programs, perceptions of service and program
delivery and familiarity with RECO’s services and their role. Every comment received is
reviewed by the management team and the Board, showing strong engagement of the
organization to the solicited feedback.
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There is evidence of enhanced compliance by the sector, largely due to the active follow up
after inspections and follow up to infractions. Prior to delegation, there was the perception that
there would be no consequence if a registrant was non-compliant. Renewals are now processed
in a timely manner, which rarely occurred prior to delegation, thus increasing registrants’
confidence in RECO and perception of enhanced professionalism within the industry.

One trend discovered through the survey was that there was confusion as to the responsibilities
of RECO versus the industry groups and associations. As a result there have been changes in
RECO’s communications and messaging.
There have been no red flags as to negative perceptions of RECO.
In 2007, surveys were conducted online and promoted through the newsletter, e-mail, etc. Only
1,552 surveys were completed and returned, indicating a 3.1% response rate. Efforts should be
made to attempt to increase this response rate.

Elaine Todres and Associates - DAA Review Phase Two

Beyond surveys, senior management will attend tradeshows and talk to registrants and
consumers to gain feedback on performance and the role of RECO. RECO has a generic e-mail
address to gather feedback from consumers or registrants.
All in all, RECO is working diligently to determine the perceptions of its operations and services
and responds accordingly when issues are raised.
Insurance Program
In the place of a compensation fund, RECO has an insurance program financed by its
registrants to protect consumers. RECO acts as the liaison for the insurance program, collecting
the premiums and coordinating the insurance. RECO is the named insured under the policy.
Brokers and salespeople deal directly with the insurance provider when required. This program
appears to be working well and has a very positive impact on the protection of the consumer.
Sales people/brokers pay $225 annually for this mandatory insurance program that includes
three basic areas of coverage:




Consumer deposit insurance
Errors and omissions insurance
Commission protection

Claims for consumer deposits lost due to broker insolvency or misappropriation of funds are
submitted to RECO. RECO maintains these records and submits the consumer claims to the
insurance company. Coverage in place provides for a maximum of $100,000 per claim and an
aggregate total of $500,000 for all claims related to an occurrence. Prior to RECO’s insurance
program, the only protection available to consumers was a $5,000 bond maintained by the
broker.
Claims reporting is done quarterly and based on the outcomes, education programs and
awareness campaigns are developed in an attempt to reverse the trends.
The insurance program appears to be implemented well and has a significant impact on the
protection of the consumer.
7.3

Summary and Observations in Operational Performance

Overall, RECO is a well functioning organization that has developed and implemented practices
that meet best practices in most areas. There are few areas where recommendations for

222

improvement can be made relative to the performance of the organization that are not already
underway or in the planning stages. These are:


Track RECO performance in resolving complaints in a manner that better reflects its
actual performance and the complexity of the complaint



Evaluate the possibility of enhancing risk profiles for the various brokerages to use
RECO inspection resources more effectively



Improve industry survey response rates



Develop outcome metrics that indicate the level of consumer protection
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8.0

RECO-Specific Recommendations
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The RECO, since inception, has served the public well as evidenced by the relative stability of
the real estate industry.
As an organization, the RECO has evolved and matured since inception and in many cases has
demonstrated that it mirrors many of the best practices identified across the assessed
categories of regulatory governance, oversight, stakeholder relations, and operational
performance. Naturally, as in all organizations, there is some room for improvement. In the
case of the RECO, there is clear indication that in most of the cases where there is room for
improvement, there is also evidence that the organization wishes to move towards best practice.
The following recommendations therefore serve to encourage and hasten those efforts. These
recommendations are specific to the RECO, but need to be contextualized in terms of the
systemic recommendations that have been included in earlier sections of this Report.

Corporate Governance


Undertake annual governance review



Strengthen stakeholder relations

Regulatory Governance


Develop policy around Regulatory Plans, RIAs, consultation policy



Ministry to finalize Schedule B



Enhance scope of Legislation and Regulations Committee mandate to include review of
regulatory functions



Develop Regulatory Plan

Operational Performance


Track performance in resolving complaints in a manner that better reflects actual
performance



Evaluate the possibility of creating risk profiles for the various brokerages to use
inspection resources more effectively



Improve industry survey response rates
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TICO

6

The Travel Industry Council of Ontario

Until 1996, travel was one of a number of consumer protection matters regulated directly by the
then Ministry of Consumer and Commercial Relations. The Travel Industry Council of Ontario
(TICO) was established in June 1997 as a not-for-profit administrative authority under Ontario's
Safety and Consumer Statutes Administration Act. The Ontario Government delegated to TICO
the authority to administer the Travel Industry Act, 2002, which regulates travel retailers and
wholesalers, and for managing the industry-financed Compensation Fund.

1.0

1.1

Key Participants

The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables DAAs to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory change
requires the Lieutenant Governor’s assent, acting on and with the advice of the Executive
Council, or Cabinet.

1.2

Ministry of Small Business and Consumer Services

The Government, through the Ministry, retains overall accountability for and control of the
regulating legislation and ensuing regulations. It has a number of tools at its disposal, most of
which are set out in the Administrative Agreements that are negotiated between TICO and the
Ministry.
Under this DAA model, the Ministry retains two key functional responsibilities:
 Statutory/Regulatory primacy - Any changes to the statutes or regulations related to
consumer protection issues managed by the TICO can only be delivered by the Ministry
 Policy primacy - The Ministry is the senior partner in jointly developing policy
recommendations for and with the TICO
Two key interactional foci within the Ministry are:
 Sector Liaison Branch
 Policy Branch
In addition to these key responsibilities, the Ministry:
 Is accountable to the Legislature
72

MSBCS, Sector Liaison Branch, Policy and Consumer Protection Division, “Delegated Administrative Authority Model”, undated
PowerPoint presentation.
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TICO today is responsible for the administering the Ontario Travel Industry Act (2002) and
Ontario’s Travel Industry Compensation Fund. In order to meet these responsibilities, “TICO
conducts inspections of its registrants.... [and] ... financial inspections of travel agencies and
travel wholesalers to ensure proper maintenance of bank and trust accounts, adequate working
72
capital, and appropriate invoicing and records.”
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1.3

Delegates administrative responsibilities to DAAs, and, with the consent of the Cabinet
and the LGIC, can revoke designations if and when required
Negotiates administrative agreements with DAAs
Appoints a minority of members to each DAA’s Board of Directors
Approves rules regarding Board composition, fee setting processes, conflict of interest,
and access and privacy
Monitors DAA performance to ensure that the public interest is protected by reviewing
73
Annual Reports, Business Plans, and Performance Measures.

Travel Industry Council of Ontario

Under this model, the TICO assumes responsibility for delivery of regulatory enforcement, as
well as full financial and legal responsibility for delivering the various regulatory services. The
TICO is responsible for all day-to-day decision-making and management of the regulatory
services including licensing and registration, enforcement, inspections, investigations, discipline,
prosecution, and consumer complaints.
In order to manage these tasks, the TICO elects Directors and a Board Chair, manages risk and
liability, manages financial and operational issues, sets fees (in accordance with the Ministry
approved process), establishes Board committees to manage the TICO workload, including a
Consumer Advisory Committee to receive feedback from selected consumers. The TICO is
also responsible for producing data accountability metrics that are detailed in its Administrative
Agreement.
The TICO operates as a not-for-profit corporation governed by a 15-member Board of Directors,
three of whom are elected directly by its registrant members – the regulated travel industry at
large. Eight additional industry members are appointed from four key travel associations: the
Ontario Motor Coach Association (OMCA), the Canadian Association of Tour Operators
(CATA), the Canadian Institute of Travel Counsellors (CITC), and the Association of Canadian
Travel Agencies (ACTA). Four members are Ministerial appointments, generally made on the
basis of the following matrix: one consumer, one public servant, one lawyer, one accountant.

73

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division, Ministry of
Small Business and Consumer Services, December 2008, slide 4.
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Figure 5 - TICO Organizational Structure:

74
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The Legal Framework

TICO operates under a number of legislative regimes:






Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
Subject to specific legislative framework of the Safety and Consumer Statutes
Administration Act, 1996
Subject to the regulatory framework established by the Travel Industry Act, 2002
Subject to Ontario Regulation 26/06 under the Travel Industry Act, 2002 which governs
The Ontario Travel Industry Compensation Fund
The TICO/Ministry Administrative Agreement

“Legislative authority for the DAA Model is derived primarily from the Safety and Consumer
Statutes Administration Act, 1996. This Act stipulates that delegation may not occur until the
Minister and DAA have entered into an Administrative Agreement. The Act also requires that
each year the Minister table the Annual Report of each DAA in the Legislature, to ensure public
transparency and accountability. The Act gives the DAAs authority to set fees and
administrative penalties, and provides the legal authority to delegate, by regulation, the day-to75
day administration of government statutes to not-for-profit corporations (the DAAs).” The
legislation also enables the Minister to appoint up to 49% of the members of the Board of
Directors.
74
75

TICO, 2008 Business Plan, Page 5.

MSBCS, “The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division,
Ministry of Small Business and Consumer Services, December 2008, Slide 5.
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LEGAL SERVICES

2.0

BOARD COMMITTEES
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“The Administrative Agreement is supplementary to the regulatory framework, and is signed by
the Minister and the TICO. It provides a general statement of the relationship between the
Ministry and the TICO, and describes the organization and any terms and conditions associated
with the designation of the organization, such as Board representation, termination, delegated
responsibilities, services and programs, dispute resolution and details of a fee-setting process.
This document also lays out reporting arrangement between the Minister and the DAA related to
business planning, annual reports, and any other form of reporting or communications. The
Agreement also requires that the DAA maintain insurance against liability arising from carrying
76
out its delegated responsibilities.”
The TICO by-laws define two classes of members: Director members (defined as a sitting
member of the Board of Directors), and registrant members (defined as registrants in good
77
standing).
Accordingly then, TICO’s more than 2,700 business registrants are also its voting members. As
members, they are entitled to elect from amongst themselves three of the fifteen members of
the board.

3.0

The Evolution of the TICO

The Travel Industry Council of Ontario was created in 1997, and in June of that year, began
operation as the delegated authority responsible for administering the Travel Industry Act.
3.1

Board Development

In its early years, the fledgling Board focused on two key matters: establishing comprehensive
business planning processes and strategies for moving TICO forward, and ensuring
comprehensive stakeholder engagement throughout the organization by a) inviting non-Board
members to participate on Board committees, and b) using “town hall” meetings to enable
78
industry members to get actively involved in regulatory review.
Starting in 2003, the TICO Board turned its attention to matters of governance, and initiated a
“governance initiative” that took place over the course of a couple of years and resulted in some
internal Board committee reorganization and enhanced Board skills matrices.
3.2

Operational Focus

At the outset, operational focus was threefold:
 improve customer service – TICO reduced turnaround times for registration
 secure the industry - TICO structured its inspections in such a way that fewer agencies
close and fewer payouts are made from the Compensation Fund as a result
 increase consumer awareness – a consumer awareness campaign was initiated
76

77
78

Ibid. Slide 5.
TICO By-Law No. One, Articles 3.01, 3.02, 3.03.
TICO, “The First Ten Years”.
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In 1998/99, TICO added to its existing operational priorities, and initiated a quarterly newsletter
for stakeholders.
Over the course of 1999/2000, TICO hired additional inspectors, and shifted its inspection focus
to be more risk-based. It also implemented a new in-house database, launched a new
consumer awareness campaign, and initiated dialogue with the Canadian Federal Government
concerning consumer protection at the federal level.
In September 2000, TICO initiated an extensive consultation process regarding proposed
legislative changes to the Travel Industry Act.

In 2002/03, the TICO began working on e-commerce issues “to ensure that registrants in
79
Ontario will meet any national e-commerce standards that are introduced” . It also began
developing minimum educational standards for travel counsellors. For stakeholders at that time,
the Board also began work on a new Consumer Advisory Council (which was eventually
80
established in March 2006) .
In 2004/05, another set of consultation sessions were launched, this time to consult with
stakeholders about draft regulation 26/05. Once again, town hall meetings were used as the
primary source of information sharing.
In spring 2005, TICO “was instrumental in the formation of the Travellers’ Protection Initiative, a
Canada-wide alliance of consumer protection and industry groups that wanted to advocate
changes to the Canada Transportation Act”.
Most recently, in 2007/2008, the TICO spent some time enhancing its governance model by:
 emphasizing the importance of committing to serve the full term
 adding consideration of past conduct during the appointments process
 establishing Board member election “campaign guidelines”
 instituting a candidate “orientation meeting”
 codifying its practice to ensure that all committees have retail, wholesale and consumer
representation.

3.3

Stakeholder Management

The TICO Board’s commitment to stakeholder relations in general can be seen in its corporate
Board structure. The careful balancing of key stakeholder interests for the travel industry occurs
directly at the TICO Board, and extends to Ministerial appointments. Its commitment to
representative governance is a proxy for stakeholder management.
Although it has no formal stakeholder advisory structure, TICO goes out of its way on an ad hoc
basis to be inclusive, using town hall style meetings to encourage information sharing on key
79
80

TICO the First Ten Years.
Ibid.
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In August 2001, the ongoing consumer awareness campaign reached a new level with TICO’s
first television ad campaign.

policy and regulatory matters. In fact, it is so mindful of inclusion and representation at these
meetings from across the province, that it is exploring new ways to hold these consultation
sessions, including the use of web-based video conferencing (webinars).

Elaine Todres and Associates - DAA Review Phase Two

In addition to industry stakeholders, the TICO has recently established a Consumer Advisory
Committee which meets at least quarterly and reports to the CEO. This committee is comprised
entirely of non-Board members – members of the public who were chosen specifically to
represent a cross-section of interests from across the province. In fact, TICO sought advice
from a third party consultant on how to organize and run this committee. Stakeholders appear
to be satisfied by the TICO Board structure, and by their opportunity for input into key issues.
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4.0

4.1

Corporate Governance at the TICO

The Structure and Functioning of the TICO Board

“Any Director, other than a Director appointed by the Minister, can be removed and replaced,
81
following a reasonable hearing, by the body that selected him.” Under the Administrative
Agreement, the Minister must review and approve any change to the by-laws or resolutions that
82
address the Board’s composition, selection criteria, and process and terms of office.
83

The mandate of the Board as envisioned in the TICO Director’s Manual is to:






Act as a vehicle to hear various stakeholder perspectives
Act as champions and advocates for the organization
Evaluate the performance of itself as a whole and that of its individual members against
its articulated goals
Enhance and approve strategy and future directions for TICO that are initially developed
and drafted by the CEO and operational team.
Take ultimate responsibility for development of strategy and accountability for the
strategy

TICO requires that each Board member be prepared to accept two Board committee
assignments. Appointments to Board committees are made by the Board Chair in partnership
84
with the CEO and Executive Committee, including Committee Chairs and members .
Committees may be chaired by Board members who have served on the Board for at least one
85
year. The Board has a number of Committees – some standing and others ad hoc – that are
designed to address a number of short- and long-term issues. “Except for the Executive
Committee, Audit Committee and the Compensation Fund Committee, each TICO committee
86
[targets] a maximum of one third of its members from non-board members.” These members
are allowed to vote at Committee meetings, and may be removed at any time by a resolution of
the Board of Directors.
81
82
83
84
85
86

TICO BY Law No. One, Article 5.16.
TICO Administrative Agreement, August 1, 2005, Clause 6 (1) (b)
TICO Director’s Manual, “Travel Industry of Ontario Governance Model”, Tab D1.
TICO Director’s Manual, “Travel Industry of Ontario Board Chair Profile”, Tab D4.
TICO Director’s Manual, “TICO Board of Directors Policy No. 13, Board Committees”, Tab G13.

TICO Director’s Manual, “TICO Board of Directors Policy No. 14, Non-Board Member Participation on TICO Committees”, Tab
G14.
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TICO is a not-for-profit corporation without share capital. The Directors of the Board are elected
by the Members of the corporation (Registrant Members and Director Members). The Board is
comprised of four Directors appointed by the Minister of Small Business and Consumer
Services, three nominated and elected by the Members, and an additional eight nominated and
appointed by four specific stakeholder associations: the Association of Canadian Travel
Agencies, the Canadian Association of Tour Operators, the Canadian Institute of Travel
Counsellors, and the Ontario Motor Coach Association.
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The Alternate Finance Committee is composed of four Board members and two nonBoard members. It is chaired by a Board member. This committee is mandated to
consider alternate methods of financing the Travel Compensation Fund, and to make
recommendations to the Board about who should be contributing, assessing contribution
87
levels, and other related matters.
The Audit Committee is composed of three Board members. Its function is to review
financial controls and functions within TICO, and to make recommendations to the Board
regarding external auditors. It is also charged with reviewing investments and
88
investment policies, quarterly reports, and financial statements.
The Business Strategy Committee is comprised of five Board members. Its role is to
“review TICO’s mission and vision, develop its business strategy, produce the Business
Plan and monitor performance measures, refer issues for legislative and regulatory
89
review, plan consumer awareness campaigns, and assess operational effectiveness”
of the organization.
The Compensation Fund Committee is comprised of four Board members, and chaired
by a Ministerial representative. Its primary goal is to review and recommend payment of
90
claims. It also monitors appeals, and administrative matters related to the Fund.
The Complaints Committee is mandated to establish criteria for reviewing complaints,
91
review and resolve complaints by registrants and consumers against TICO. It is
comprised of three Board members, and one non-Board member. Currently, the TICO
Complaints Committee has no Chair.
The Education Standards Committee has four Board members and one non-Board
member. It is mandated to develop mandatory minimum educational standards for travel
counsellors and supervisor/managers. In addition, it is charged with implementing these
92
standards for the Province.
The Electronic Commerce Committee is comprised of five Board members, and one
non-Board member. Its goal is to ensure TICO’s approaches to consumer protection,
enforcement; legislative and regulatory reform, services, and education are relevant in
93
light of changes to electronic commerce.
Executive Committee, chaired by the Board Chair, and attended by three other Board
members and the CEO, is intended to provide interim support to the CEO between
Board meetings. It meets at minimum once a year, and only on an “as required” basis
beyond that. Executive Committee is charged with “setting compensation and
conducting performance reviews of the CEO, making recommendations regarding
composition and chairmanship of Board committees, and reviewing the Employee Code
94
of Ethics.”
The Governance Committee is comprised of three Board members. It is mandated to:
“conduct an annual review and make recommendations regarding TICO’s governance
model, including the board’s role, purpose, core values and responsibilities; review and

87
88
89
90
91
92
93
94

TICO Director’s Manual, “Alternate Finance Committee Terms of Reference”, December 2003, Tab I2.
TICO Director’s Manual, “Audit Committee Terms of Reference”, November 2007, Tab I3.
TICO Director’s Manual, “Business Strategy Committee Terms of Reference”, January 2007, Tab I4.
TICO Director’s Manual, “Compensation Fund Committee Terms of Reference”, July 2005, Tab I5.
TICO Director’s Manual, “Complaints Committee Terms of Reference”, February 2000, Tab I6.
TICO Director’s Manual, “Education Standards Committee Terms of Reference”, November 2007, Tab I8.
TICO Director’s Manual, “Electronic Commerce Committee Terms of Reference”, October 2002, Tab I9.
TICO Director’s Manual, “Executive Committee Terms of Reference”, March 2003, Tab I10.
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make recommendations concerning recruitment; conduct an annual review of the Board
of Directors Code of Conduct; develop strategies to enhance board performance; devise
performance benchmarks to measure board effectiveness and a system for evaluating it;
95
review the Board orientation process...”
The Legislative and Regulatory Review Committee is comprised of four Board members.
It is mandated to: “recommend legislative and regulatory reform; develop Code of Ethics
96
for TICO Discipline process; develop policies in relation to administrative penalties... ”
This Committee is most active in working with the Ministry on policy and legal issues,
securing and managing stakeholder input.

The TICO industry advisory function is actually rolled into its Board governance structure. The
strict matrix used to ensure representation at the Board level by its four key industry
associations seems to ensure that industry perspectives are heard directly at TICO’s Board
table.

4.2

Board Policies

At the outset, the TICO Board was focused largely on administrative and some operational
matters. In 2001, the TICO Board held its first retreat to discuss strategic priorities and
performance measures for the organization. But in 2003, TICO turned its focus inward, and
began work on a “governance initiative”. This led to a comprehensive “Board Member Profile
which set out skills, knowledge and experience required by the Board as well as a completed
Terms of Reference for Board Members which sets out responsibilities of a TICO Board
Member”. It also completed its first and only formal self-evaluation, which in turn resulted in a
new Governance Committee Work plan, an updated Board Code of Conduct, an updated
TICO’s election policy, and led to a Chair Role Review and a Communications Audit.
In the past year, the TICO Board has reviewed and changed criteria of the Terms of Reference
for a Board Member, reviewed its elections process, the remuneration of its Board Members,
98
and its Board and Committee structure. The TICO Board has recently requested that the
95
96
97
98

TICO Board of Director’s Manual, “Governance Committee Terms of Reference”, November 2007, Tab I11.
TICO Board of Director’s Manual, “Legislative and Regulatory Review Committee Terms of Reference”, February 2007, Tab I12.
TICO Board of Director’s Manual, “Consumer Advisory Committee Terms of Reference”, Undated document, Tab I7.
TICO 2008 Annual Report. Page 11.
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In addition, the TICO has one non-Board committee that reports to the CEO. The Consumer
Advisory Committee is comprised exclusively of non-Board members who report to the CEO,
who in turn reports to the TICO Board of Directors on the Committee’s activities from time to
time. “Its purposes are to provide the President/CEO with observations, advice and
recommendations related to consumer protection and to provide a forum for two-way
97
communication with consumers and consumer interest groups.” This Committee meets four
times per year. The CEO attends meetings of the Consumer Advisory Committee, and Board
members and TICO staff are also welcome to attend. Minutes of this Committee’s meetings are
prepared and distributed to its membership, the CEO, and the TICO Board of Directors.
According to its Terms of Reference, the Committee should have ten to twelve members. At
present, there are nine members of this Committee.

Ministry initiate an independent review of how TICO managed a closure with a small group of
agents. Several stakeholders have also indicated that the Board’s existing Conflict of Interest
Policy has fallen short when put to the test recently in more than one instance.
In summary, the TICO Board has conducted only one self-evaluation since its inception twelve
years ago. It is also apparent that TICO’s Conflict of Interest Policy requires review and likely
strengthening to clearly address not only financial but also associational conflict.
4.3

Process for Corporate Governance Evaluation
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At present, the Board of Directors of TICO does not initiate an independent Board governance
evaluation.
4.4

The Annual Board Governance Work Plan

The TICO Board is not involved in regular systematic corporate governance evaluations, and
does not have an annual board governance work plan. It does, however, provide an annual
schedule of Board and Board Committee (Compensation Fund, Business Strategy, Audit)
meetings. Every second year, the May meeting of the Board of Directors includes a Board
retreat, which may include team building, but typically focuses on one key topic such as
business strategic planning (two years ago) or governance (2009 topic). Annually, the June
meeting is reserved for the Annual General Meeting.
4.5

Board Orientation

The TICO Board offers orientation to new Board members. Originally, Board orientation
sessions were scheduled for two hours. However, the TICO Board has come to recognize the
variation in skills and experience of members, and has revised its policy to enable orientation to
occur for as extensive a period as required.
Eight out of nine respondents were satisfied with the board orientation program. However,
experience in the matter of conflict of interest has suggested to respondents that a “live session”
on dealing with conflict of interest needs to be developed for all board members.
4.6

Financial Oversight

The Board largely delegates its financial oversight responsibility to the Audit Committee. As
noted above, this Committee concerns itself with audit and risk functions. Specifically, the Audit
Committee is required to:




“Review internal controls operating throughout TICO
Review the appropriateness of accounting policies and review proposed changes in
accounting practices or policies and the resulting financial statement impact
Review the audited annual financial statements and make recommendations with
respect to their approval to the Board
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4.7

Confer with TICO’s auditors as required to discuss their examination into the financial
affairs of TICO and receive all recommendations and explanations which TICO’s
auditors wish to place before the Committee
Make recommendations to the Board with respect to the appointment and remuneration
of external auditors to be appointed at each AGM
Periodically, review TICO’s investment firms and their fees
Review the investment policy on an annual basis
Review quarterly investment reports and detailed quarterly financial statements
Review and provide advice with respect to the budget prior to presentation to the board
99
Review insurance coverage annually.”
Key Themes in Corporate Governance

The Board is comfortable with the decision-making and is assured that there is no interference
with decisions made by the Registrar.

Theme #2: Appropriate Committee structures
The Committee structure seems to be working well. The Board sought consulting advice
regarding the establishment of its consumer committee and is pleased to date. Further
experience is necessary prior to long-term evaluation.

Theme #3: Satisfaction with the Calibre and Performance of Board Members
The Board is very pleased with the calibre and performance of its members

Theme #4: CEO Evaluation and Compensation
The CEO compensation system has been in place for the last six to seven years and is a
combination of base and bonus based on the achievement of key performance indicators (KPIs)
established with the Executive Committee. Evaluation occurs on an annual basis. The
approach has been reviewed externally by a compensation-consulting house a number of times
in order for the Executive Committee to be satisfied with the approach. The KPIs are aligned
fully with the business plan approved by the Board.

Theme #5: Ministerial Appointment Process
A number of Board members described the time lag in the appointment process. “Two
outstanding Ministerial appointees were not renewed, and one person was not seen to be
completing his/her term. And they were filling key positions with specific skill sets”. Quite a
number of respondents echoed this theme.
99

TICO 2008 Annual Report, Page 6.
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Theme #1: Sufficient Firewalls

Whilst all respondents respect the Minister’s right to appoint nominees to the Board, they refer
to the positions of Statutory Director and Chair of Compensation Fund, which cannot be held by
members who are members of constituencies. Respondents feel that the Office of the Minister
ought to be sensitive to the nature of the positions that need to be filled, and the timing of the
requirements, particularly those with consumer roles.

Theme #6: Conflict of Interest Provisions

Elaine Todres and Associates - DAA Review Phase Two

“Our Code of Conduct was put to the test and should be reviewed annually by the Governance
Committee”. The policy on Conflict of Interest is current being reviewed by the Governance
Committee. In addition, as noted in the section dealing with orientation, attention will need to be
paid to conflict of interest in the training and orientation of new Board members.

Theme #7: Commitment to the Public Interest
Nine of ten respondents opined that the Board discusses the public interest on an ongoing
basis.

Theme #8: CEO Succession
The Board needs to be seized with discussion of succession planning given the age of the
senior team and the size of the senior management cohort group.
4.8

Summary and Observations in Corporate Governance


Basic commitments to corporate governance are in place



Need for corporate governance evaluation



Accelerate Conflict of Interest Review



Address succession planning



Consider Board composition



Enhance orientation program to include interactive session dealing with conflict of
interest

236

5.0

Regulatory Governance at TICO

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
 Board Oversight – mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
 Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation

5.1

Board Oversight of its Regulatory Functions

Best practice would dictate the presence of a standalone Regulatory Affairs committee to
provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s strategic
framework outlining activities that will or may lead to significant regulatory, legislative or policy
change (2) the development of a case for support of regulatory change as evidenced in a RIA
and (3) operational compliance with best practice in fulfilling its regulatory mandate.
The Board has addressed this issue by creating a Legislative and Regulatory Review
Committee. This Committee, however, is restricted in its role of providing advice on an as
required basis, to prospective regulation. The Ministry would suggest that it has a “Regulatory
Plan” for TICO, but the members of the Committee would not concur.
5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Rule-making is one of the main functions
of a regulator and is captured in this section on governance, accountability and relationships.
The manner in which those complex relationships are conducted between and among all the
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The TICO administers legislation, regulations, codes and standards. To a large extent, primary
policy development regarding Ontario’s regulatory codes and standards related to the travel
industry occurs at the Ministry of Small Business and Consumer Services in its Policy Branch.
Unlike the public safety DAAs, consumer protection DAAs typically do not have the capacity or
expertise to undertake detailed policy or regulatory development. Nor was it the understanding
at the inception of the consumer DAAs that the policy expertise of consumer legislation would
remain anywhere else but at the Ministry. As a result, some of the rule-making is in fact initiated
by the Ministry, where TICO’s input is sought as a stakeholder/regulator, rather than a prime
mover. Secondly, the consumer protection DAAs, in sharp contrast to the public safety DAAs,
do not have a continuous annual churn of code changes requiring regulation. Rather, their
regulatory and legislative needs are more sporadic. As a result, when legislative initiatives such
as the major overhaul of the Travel Industry Act and its attendant regulations are addressed at
TICO, they are discussed initially at the Legislative and Regulatory review committee, and
explored comprehensively at the full Board, which also functions as TICO’s primary stakeholder
“advisory” body. It is within this policy context that the discussion of regulatory governance at
TICO will be raised.

players is a major feature of rule-making. The other components of regulatory governance
(sanctions, enforcement, etc.) will be covered in the section dealing with TICO Performance.
In order to assess the TICO’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and the TICO.

TICO Process for Developing Proposals for Legislative/Regulatory Change
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The TICO is not involved in continuous regulatory change. The major exception has been the
revisions to the Travel Industry Act and its attendant Regulations.
When there is a need for regulatory development, depending on the issue, either the Ministry of
Small Business or Consumers Services or the TICO may take the lead in the development of
both regulatory and non-regulatory policy proposals at the initial stages. Once policy
development has been initiated, however, it appears that the Ministry provides analysis and
revisions, and actively finalizes approvals. In this instance, the weight of consultations appears
to rest with TICO as the lead and key driver in consultation processes. To date, the method
favoured has been town hall meetings, although it appears that this approach may be
supplanted by electronic methods (e-meetings, webinars) in order to accommodate more
stakeholders from a broader geographic area. In addition to consultations, TICO is largely
responsible for providing technical input and feedback, and for implementation.
The TICO and the Ministry have described the process for proposals for regulatory change as
follows:
STEP 1: Issues Identification
TICO Issues: TICO is the primary source of issue identification for policy consideration, whether
the issue is a new consumer problem, and undue business cost from a current requirement, or a
shortfall in the existing regulations.
The Legislative and Regulatory Review Committee of the Board is charged with making
recommendations concerning legislative and regulatory reform, and with working closely with
the Ministry on policy and legal issues, and to secure and manage stakeholder input. Some of
the issue identification may arise through this Committee, or alternatively, is also likely to arise
through discussions at the TICO/Ministry quarterly liaison meetings.
Government Issues: The Ministry identifies emerging policy/regulatory issues that arise through
Minister’s correspondence/meetings generally based on stakeholder submissions or complaints.
The Ministry also identifies emerging broader government policy issues (e.g., labour mobility
agreements, integrated inspection, investigation and enforcement initiatives, and environmental
issues) through Liaison meetings which are held quarterly with the CEO and Legal Counsel. It
is a requirement of the Administrative Agreement that the TICO be consulted on any proposed
changes to legislation or LGIC regulations that the government is planning.
STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is undertaken.
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STEP 3: Draft Development
The Ministry undertakes research to confirm market developments. TICO and Policy Branch
work together to confirm a stakeholder outreach strategy.
STEP 4: Consultation
If consultation is required, the Policy Branch, in cooperation with TICO, drafts consultation
papers, schedules meetings, and holds consultation meetings.
STEP 5: Ministry Review
The content of the consultation sessions is synthesized by the Policy Branch and used as input
for review of changes being contemplated.

STEP 7: Counsel Review and Draft
Legal Counsel in the Ministry’s Legal Services Branch (LSB) Legislative Counsel reviews the
proposal, identifies any additional legal and practical issues that need to be resolved before the
proposed regulation instructions can be finalized and forwarded to Legislative Counsel. The
regulation is drafted in accordance with Ontario Government legislative drafting standards.
Once Legislative Counsel prepares the draft, it is reviewed and approved by the Ministry, and
then sent back to Legislative Counsel, which prepares a final draft for signature by the
Lieutenant Governor in Council. The process of developing the regulation is iterative, with
drafts being reviewed by LSB Counsel with policy clients and amendments to instructions
communicated back to Legislative Counsel.
STEP 8: Cabinet Review and Approval
Once the draft regulation is finalized, it is submitted to the Minister for signature and placed on
the agenda for Legislation and Regulations Committee (LRC). If approved, it is forwarded to
Cabinet and then the Lieutenant Governor for signature and subsequent filing with the Registrar
of Regulations and published in the Ontario Gazette.
STEP 9: Step 8 (LRC and Cabinet approval) does not apply for Minister’s regulations. These
are signed by the Minister and filed directly with the Registrar of Regulations and published in
the Ontario Gazette.

Prioritization of Policy Issues
At this time, any priority setting of policy issues at TICO happens on an ad hoc basis during
discussions at the Legislative and Regulatory Review Committee and the Board of Directors’
table.
For policy or regulatory items identified by the Ministry or elsewhere in Government, prioritysetting is established based on an assessment of the need to address a consumer protection
gap, delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined.
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STEP 6: Revisions
Policy Branch develops proposed changes and discusses with TICO, often in consultation with
Ministry Counsel.

5.3

Emerging Themes in Regulatory Governance

Theme #1: Board Oversight
The Board of TICO and its Legislative and Regulatory Review Committee have been involved in
the review of prospective regulations. However, it does not currently see itself performing the
role of oversight of the regulatory functions of TICO qua regulator.
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Theme #2: Rule-making Criteria with the Ministry Needs to be Developed
The Ministry and TICO enjoy a positive relationship. The Members of the Legislative and
Regulatory Review Committee are very active and feel that the Ministry needs to be clearer
about the type of criteria that are to be used in evaluating proposals, particularly in the new
Open for Business era. They wish to know what criteria and questions they need to be asking
their constituents.

Theme #3: Posting of Regulatory Plans
TICO would welcome the notion of posting its proposed Regulatory Plan subject to the caveat
that Cabinet would not necessarily have approved it.

Theme #4: Lack of Responsiveness to the Need for Change
Close to half of the respondents spoke to the Ministry’s lack of responsiveness to the need for
change. The process is “not sufficiently dynamic, there is little or no dialogue once the Ministry
policy and legal team take over, and some items are refused or confused because the nuance
has not been understood. We would like to discuss matters further”.
5.4

Summary and Observations in Regulatory Governance

To further align with best practices in regulatory governance, the following areas offer room for
improvement within the TICO:


Ministry to develop policy around Regulatory Plans, RIAs, consultation policy



TICO expand the mandate of the Legislative and Regulatory Review Committee to
include oversight of regulatory functions



Necessary amendments would be required to the Administrative Agreement



Process adjustments would be required from the Ministry and the TICO



Appropriate training would be required by all parties involved in the rule-making and
consultation processes
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The Ministry would make specific what documents related to the rule-making process
need to be made public by the TICO and the Ministry: e.g. the Strategic Plan, the
Regulatory Plan, Compliance Policy, Stakeholder Consultation Policy

Elaine Todres and Associates - DAA Review Phase Two
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6.0

Stakeholder Relations

6.1
The Structure and Functioning of the TICO Board, Committees, and Advisory
Structure
As referenced earlier in this report, the TICO Board is a stakeholder-based board. Like public
safety DAAs, it has a newly formed Consumer Advisory Committee reporting to the CEO, with
representation of the consumer interest emanating from Ministerial appointees.
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6.2

The Representational Matrix

The strict matrix that is followed ensures a balance of perspectives from industry and indeed
other stakeholders. Members of the Board of Directors are drawn directly from a
comprehensive list of travel industry associations:
 Association of Canadian Travel Agencies (ACTA) – 3 members appointed
 Canadian Association of Tour Operators (CATO) – 3 members appointed
 Canadian Institute of Travel Counsellors (CITC) – 1 member appointed
 Ontario Motor Coach Association (OMCA) – 1 member appointed
 Ministerial appointments (four) – 1 consumer; 1 public servant; 1 lawyer; 1 accountant
 Registrant-elected Directors – 3 members
In addition to opportunities to serve at the Board itself, a number of Board committees invite
membership from outside the Board Directors: Alternate Finance Committee; Complaints
Committee; E-Commerce Committee; and Education Standards Committee.
6.3

The Consumer Voice

Non-industry stakeholders are given an opportunity to consider issues and give advice on
matters through the Consumer Advisory Committee. The TICO sought independent advice
when structuring its Consumer Advisory Committee, and has invited a broad representative
cross-section of individuals to provide the voice and perspective of consumers on this
committee.
As described in a paper developed by the Consumers’ Council of Canada, consumer interests
100
may be described as:






The protection of consumers from hazards to their health and safety
The promotion and protection of economic interests of consumers
Access of consumers to adequate information to enable them to make informed choices
according to individual needs and wishes
Consumer education
Availability of effective redress

100

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12, from the United Nations Guidelines for Consumer
Protection.
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Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making processes
affecting them

TICO’s Consumer Advisory Committee objectives are:







The Committee’s responsibilities are as follows:







6.4

“To provide the President/CEO with observations, advice and recommendations with
respect to consumer confidence and protection
To monitor general trends vis a vis consumer complaints
To gather information on programs employed by other professions that are intended to
increase consumer protection
To develop recommendations that will enhance consumer confidence and protection
To gather and exchange information on issues of interest and importance to consumers
To gather information on programs and/or implementation strategies for programs that
102
will advance consumer protection”
Reflections from the Board

All respondents felt that the balance of stakeholders was sufficient, and only one respondent felt
that the voice of small business was not represented adequately. “Industry Board members
know their customers and their issues, and they are well prepared... Many Board members
represent small business interests so their views are repeatedly put forward. This provides an
excellent fit between TICO and the Ministry’s small business mandate”. Moreover, all
respondents save one felt that that the stakeholder engagement practices were effective.
6.5

Reflections from Stakeholders

“TICO is an extremely well run organization”. “The CEO never keeps anything away from or
keeps us out of the loop.” “The staff is brilliant”.
All stakeholders who were interviewed felt that that TICO is an inclusive organization, that it
invites its stakeholders to participate in all matters that are relevant to them, and they are very
pleased with the representational matrix of governance.

101
102

TICO Consumer Advisory Committee Terms of Reference.
TICO Consumer Advisory Committee Terms of Reference.
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“Direct end user input and feedback on policies, products and services and consumer
interactions
Increase consumer consultation and input
Work with TICO to find innovative solutions
Provide input in advance of decision making
Help TICO meet its mandate
Enable TICO to learn about consumer attitudes, expectations and perceptions and work
101
out acceptable approaches”

6.6

Summary and Observations in Stakeholder Relations
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The relative cohesion of the stakeholders in the travel industry is such that the model pursued
by TICO appears to work in the main. The nature of the nomination process is such that the
Board has no control over the majority of its members. In the long term, the Board and the
Ministry may wish to examine its approach to composition.
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7.0

Operational Performance
103

The following section of this review is an evaluation of the Travel Industry of Ontario’s (TICO)
operational performance regarding the management and delivery of its core functions and
services. It is organized into three subsections that summarize key areas of evaluation. The first
subsection summarizes TICO’s overall performance with respect to the delivery of its mandate.
In the second subsection, the assessment focuses on the core operational functions of the
organization, which include licensing and registration, monitoring and inspections, enforcement
and inspections, appeals and customer complaint handling, public education and
communications, evaluation and TICO’s compensation fund. The final subsection provides a
summary of future considerations and opportunities for improvement.
Overall Performance

Formed in 1997, the Travel Industry Council of Ontario is a not-for-profit corporation that
administers the Ontario Travel Industry Act, 2002. TICO’s mission is “to promote a fair and
informed marketplace where consumers can be confident in their travel purchases.”
This is accomplished through a series of regulatory mechanisms in areas such as:





consumer protection
consumer education and awareness
registration, inspection, supervision and discipline of registrants
investigating and mediating disputes between consumers and registrants

At the same time, TICO assumes direct responsibility for the Ontario Travel Industry
Compensation Fund, a mechanism to reimburse customers of registered travel agents in the
event of travel services not being supplied due to either bankruptcy or insolvency of the provider
(e.g. a registered travel agent or wholesaler, or the end supplier airline or cruise line).
With 25 staff, TICO regulates an industry that is made up of approximately 2800 retail and
wholesale travel registrants in Ontario. The number of registrants has been slowly declining
from a peak in 2001 based on a number of factors including consolidation in the industry,
increased competition, competition from online retailers, and the reduction or in some cases
elimination of commissions.
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Sources:

Annual Report 1998 – 2008

Quarterly Reports FY 2008/2009 Q2 – FY 2003/2004 Q1

SLB Communication (samples of Q&A dialogue)

“Assisting Consumers with Travel Agency & Travel Wholesaler Complaints” TICO Brochure October 2008

Interviews with Senior Management

Business Plan 2008

Annual Report 2008

TICO Education Standards

CITC Website: www.citc.ca
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7.1

Total Registrations under the Act
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Operational Functions

TICO is a high functioning organization, with clear, documented policies and process manuals.
These manuals cover all key aspects of TICO’s functions, including:









Registration
Financial Compliance
Non-Financial Compliance
Proposals and Appeals
Complaint Handling
Claims and Closures
Enforcement
Access to Information

Part of being a mature regulated industry is that in addition to TICO celebrating 11 years in
operation, there is a history of regulation in the Travel Industry since the 1970s, with a
corresponding Travel Compensation Fund model. While there have certainly been many
changes, the basic premise behind the Travel Industry Act and the idea of a Compensation
Fund has had decades to evolve and mature. Although the original Travel Industry Act dates
from 1974, not much data from that time period is available. There is however, an opportunity to
contrast the current structure and operational performance of TICO to the pre-delegation (pre1997) environment. Current executives have firsthand knowledge of the pre-delegation
environment, and the current CEO was Registrar of Travel from 1991-1997. Discussions of
Travel Industry oversight from that era suggest that the pre-delegation environment had the
Travel Industry regulated along with a wide variety of other industries under one Division of the
Ministry of Consumer and Commercial Relations. At that time, separate sections existed for
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investigations, inspections, and complaints. Issues were typically prioritized by consumer
impact, so travel was often assigned low priority as it was considered a discretionary purchase.
The processes in place were reported to have been purely reactive, with little to no risk
perspective taken.

Another important aspect of TICO’s ability to perform its mandate is the size and health of the
Compensation Fund. Pre-delegation, the Ontario Travel Industry Compensation Fund
Corporation saw the compensation fund in deficit in 1991 by $10 million. OTICFC managed to
grow the fund to over $4 million by 1997. In contrast, TICO has targeted the $20 - $25 million
range for the fund, and is in fact currently in a surplus position to that target.
Another DAA Model operational advantage is that all operational functions are unified within one
organization that has one clear mandate, where previously functions were often separated
across divisions of the Ministry. This allows TICO to be able to react much faster when needed,
for example when issuing proposals to revoke, or freeze orders, as these no longer require
coordination across separate functional or divisional lines. In addition to the coordination of
efforts under one organization, there is also increased resource capacity to manage registrants
through inspections and reviews of financials, and flexibility in the organization’s ability to
advertise, market and promote its consumer protection services.
Licensing and Registration
Every travel retail and wholesale business in Ontario must be registered with TICO, as per the
Travel Industry Act, 2002. TICO offers an online Registration Kit to help facilitate this process.
Registration requires:









Completed application form
Application fee ($2,750)
Security Deposit of $10,000 (Letter of Credit, Bank Draft, or Certified Cheque)
Schedule “A” for Managers/Supervisors
Terms & Conditions forms
Proof of Trust Account
Proforma Balance Sheet indicating $5,000 working capital
Business Name, Verification as a Corporation

Registration processing times are reported to be short, typically one week if all the necessary
information is submitted. Credit checks and financial reviews are undertaken immediately.
104

Estimates were shared shortly before the Conquest Vacation failure in mid-April 2009. Current claims resulting from that failure
are not yet known, but will be significant.
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The Compensation Fund was also in existence pre-delegation, as it was part of the original
1974 Act, implemented in 1975 and administered by the Ontario Travel Industry Compensation
Fund Corporation (OTICFC). During the 1990s, the Compensation Fund reportedly had high
payouts, resulting in significant changes to how the Compensation Fund was managed and how
claims were paid. Historical key changes include the 1993 change to Trust Accounting, and the
1994 Working Capital requirements. Effective management of the fund and of the Travel
Industry is demonstrated in the reduction of Compensation Fund payouts (Claims), as claims
were approximately $3-4 million per year in the late 1980s and 1990s, and have been in a
downward trend from $915K in 2006/07, $479K in 2007/08, to an estimated $300K in
104
2008/09.

Renewals require submission of a renewal form, financial statements, and renewal fees which
are determined by sales volume. Fees range from $250 for businesses with less than
$2,000,000 in sales to $1,500 for the top tier of over $50,000,000 in annual sales. If a renewal is
submitted on time, the registrant is deemed renewed until the renewal has been processed, with
the renewal due date set at the end of three months following the business’ fiscal year end.
TICO workload is therefore highest around renewal deadlines following fiscal year ends,
typically three months after Dec. 31st, March 31st, and June 30th.
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Monitoring and Inspections
In addition to the registration process outlined above, each new registrant undergoes an on-site
financial inspection within six months of applying. On-site inspections are an effective tool to
verify information, assess compliance, and develop a relationship with the registrant. The trend
demonstrates an increase in financial site inspections over time.
Financial Site Inspections
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Another key monitoring tool used by TICO is the Bench Review, which is the review of financial
statements and trust accounting procedures. Financial statements are required to be submitted
for renewals, but based on risk profile, terms and conditions may require more frequent
submission. For example, high-volume registrants with greater than $10,000,000 in sales
annually are required to submit financial statements for review semi-annually.
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Total Financial Bench Reviews
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The slight downward trend for Financial Bench Reviews tracks the slowly declining number of
registrants.
In addition to the monitoring of registrants, TICO puts some effort towards monitoring for
unregistered operators, who are illegally selling travel services. To seek out unregistered
operators TICO will follow up based on information provided to them by members of the
industry, consumers, or they may find them through TICO’s own monitoring of newspapers.
Staff will monitor newspapers from major urban centres as well as ethnic community
newspapers, thanks to the diverse background of TICO staff.

Enforcement and Investigations
In addition to having responsibility to administer the Travel Industry Act, 2002, TICO is also
responsible for enforcement of the Act and Ontario Regulation 26/05. When contraventions are
detected, TICO’s objectives are to:





Take appropriate action as quickly as possible;
Deter future contraventions and protect the public;
Treat all individuals and companies equitably through a uniform enforcement approach;
and
Use the least resource-intensive enforcement action that permits compliance goals to be
achieved.

The Minister of Small Business and Consumer Services, for the purposes of offences under The
Travel Industry Act, 2002, and the Consumer Protection Act, 2002, also designates TICO
investigators as provincial Offences Officers. Investigations would be required for
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contraventions such as operating without registration, trust accounting deficiencies, or providing
false information and advertising. Prosecutions under the Act could lead to a fine of not more
than $50,000, or to imprisonment for a term of not more than two years less a day, or both, for
individuals; or a fine of not more than $250,000 for a corporation.
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The Director can also issue “freeze orders” to hold assets or funds of a registrant, a former
registrant, or even a non-registrant but who is alleged to have conducted business for which
registration is required. Policies and Procedures for these activities are well articulated in a
Policy and Procedures Manual.
The volume of warnings for operating without registration, invoicing infractions, and advertising
infractions over a 10 year period demonstrates the activity levels of TICO’s inspection,
investigation and enforcement staff. The peak of warnings for invoicing infractions in the
2006/2007 fiscal year is due to the introduction of changes to the Regulation, which came into
force on July 1, 2005. Invoicing deficiencies are forwarded to the Compliance Department from
the areas of consumer complaints, financial inspections and claims.
Administrative penalties are mentioned in a number of TICO Annual Reports and Business
Plans. There are essentially monetary fines designed to act as deterrents to non-compliance.
For example, there is mention of work towards developing policies for the implementation of
administrative penalties on non-compliant behavior in the 2006 Annual Report ( page 7). It is
also noteworthy that the mandate of the Legislative and Regulatory Review Committee includes:



Consider revision of the voluntary Code of Ethics in preparation for the
establishment of a Discipline Committee and implementation of a system of
administrative penalties
Develop policies in relation to administrative penalties

Additionally, the 2008 Annual Report lists the business achievements for the 2007/2008 year
refers to performance measures and indicates that work regarding the assessment of monetary
penalties for infractions will be required. Clearly, TICO is desirous of regulatory change to
permit the use of administrative penalties. Consideration of the use of administrative penalties
would require the development of fair rules, fair fine levels, a policy regime, an operational
framework, the consideration of an appeals mechanism, and a revenue collection methodology.
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Appeals and Customer Complaint Handling
Complaints
The term “complaint” is used to describe the dissatisfaction of a consumer with a registrant.
Complaints are submitted by a consumer to TICO against a registrant. TICO’s mandate is not to
arbitrate. It can mediate, but it can’t force or compel compensation. At a high level, the steps in
the complaint process are:
1. Customer contacts TICO.
2. TICO asks the customer to return to registrant to allow the registrant to demonstrate
good customer service.
3. If the registrant fails to satisfy the consumer, a complaint form is provided. The complaint
form is not made available online, as TICO pre-fills some of the information, and datestamps the form. At the same time, TICO provides advice, and helps coordinate with
other areas when necessary, such as with the Air Travel Complaints Commissioner.
4. Request customer’s permission to share information. This is integrated into the
complaint form, but without permission to share information TICO would be unable to
contact the registrant about the customer’s complaint.
5. Collect information i.e. method of payment, brochure/information given to customer.
6. Quote sections of legislation as appropriate.
7. Inform registrant of complaint and allow two weeks to registrant to reply.
8. If no response is received, send a Registrar letter advising the registrant of their
responsibility to provide written information regarding the complaint to the Registrar. (A
courtesy update letter to the consumer would be sent advising of the delay.)
9. Obtain registrant response and investigate.
10. Determine if there has been a contravention of the Act.
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11. If there is a compliance matter, follow up with administrative action.
12. Separately, the consumer could go to small claims court.
13. Compliance staff can sometimes be successful in obtaining restitution.
14. Relay any offer to the consumer (e.g. refund, compensation).
15. Send closing letter to consumer, including survey, and then file is referred to
Compliance.
105
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The top 10 types of written complaints received at TICO in 2007/2008 are :
1. Invoicing issues.
2. Incomplete or incorrect information provided to the consumer by the registrant. (i.e.
information regarding the travel product or services being sold.)
3. Customer service issues.
4. Misrepresentation of travel services by registrant in an advertisement or brochure.
5. Cancellation / Terms & Conditions.
6. Information / Documentation. Issues related to travelling with passports and other travel
documents.
7. Outstanding refunds.
8. Incorrect ticketing / ticketing errors.
9. Matters outside the scope and mandate of TICO’s authority.
10. Accommodation purchased by the consumer changed and not provided in destination.
Written Complaints Handled
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Customer Service Complaints
Few “customer service complaints” are received about how TICO does its work. Anecdotally,
the main consumer complaint about TICO is that consumers want TICO to have a “bigger stick”
105

TICO Annual Report 2008, pg 4.
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in dealing with registrants. This is understood to mean a greater ability to force restitution, or
administer penalties or fines to registrants. Service complaints against TICO staff are rare, and
would first go to the Manager of that staff member. However, a Complaints Committee exists
and would meet if there are written complaints against TICO.
Few Registrant versus Registrant complaints come to TICO. These types of complaints are not
registered as they are typically commercial disputes and it is beyond TICO’s mandate to handle
such matters. However, information from these types of complaints may be used to inform risk
assessments as they raise concerns about a registrant.

Appeals
When a consumer’s claim is denied, consumers have the right of appeal. Board decisions on
claims can be appealed to the Licence Appeals Tribunal (LAT). Registrants can also appeal to
the LAT for Proposals to revoke a licence, or Proposals not to renew. In each case, the
Registrar needs to prove that the registrant does not meet the requirements. There are many
registrant appeals that ultimately are withdrawn, as the registrant often takes the appeal
processing time to become compliant, or the issue could be solved during the LAT pre-hearing
process.
The appeal process itself along with the fee is mentioned on the website within the
Compensation Fund FAQs. However, the process of what an appeal entails is not fully
articulated.

Public Education and Communications
The Education Standards being implemented as of July 1, 2009 are a key educational program
to raise industry professionalism through an exam that will ensure a minimum education
standard for anyone who sells travel services in Ontario. Raising professionalism has always
been part of the TICO mandate, and has been in development for a number of years. Some
people thought the Education Standards should cover travel knowledge, such as geography,
systems, and tools. The original scope for the education program was therefore quite broad,
and was in fact found to be too broad. The focus of the currently developed materials and
standards is on what TICO regulates, and the roles and responsibilities of the players in the
industry to meet the requirements of the legislation.
The Education Standards Manual was published in March of 2008 and the study materials are
well developed, accessible, and easy to use. There are approximately 10,000 people actively
involved in the travel industry. As of mid April 2009, 8,000 have registered to take the exam, and
approximately 6,500 have already written it. Statistics show a high pass rate of approximately
90%. There is a $35 fee for the exam, which is divided between the Canadian Institute of Travel
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A low number of complaints is not necessarily an indication that there are no dissatisfied
customers. Perhaps the lack of a formal process or form, or the nature of the
Regulator/Regulatee relationship is preventing complaints from reaching the Registrar or the
Complaints Committee. Customer/Registrant surveys would help measure satisfaction, as well
as identify potential sources of dissatisfaction and areas for improvement.

Counsellors (CITC) and Assessment Strategies Inc. (ASI). TICO does not profit from the exam,
and has in fact paid for the development in order to keep the cost of the exam low.
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Currently, certification is a onetime event, achieved by passing the Travel Counsellor Exam.
Future enhancement of the Education Standards might include ongoing educational
requirements, or a re-certification process to ensure that individuals stay current with industry
developments and trends.
The main goal of the educational program is to make people aware of their requirements under
the Act, as well as heighten awareness of TICO and its mandate to increase compliance.
However, no specific compliance metrics have been associated with the educational program.
An opportunity exists to take a baseline compliance reading from this past year, in order to see
if compliance under the Education Standards program changes due to the increase in
awareness and profile of responsibilities the standards will bring.
Next steps include changes to the registration/renewal process to list staff that have met the
standards. Every agency will need to keep proof of certifications, which would be verified by site
inspections. Enforcement of the Education Standards is ultimately the responsibility of the
agent, as TICO does not regulate the individual. However, the new licence renewal form will
require companies to list the staff who meet the standard.
In addition to developing the Education Standards, a consumer awareness campaign has been
underway for many years. Initially launched in 2000, the campaign received a major overhaul in
2008. A marketing firm was retained to provide a new logo and new messaging. The campaign
included radio, television, wrapped streetcars, speaking engagements, and trade-shows. An
online omnibus survey was undertaken, with the 2008 survey serving as a baseline. The second
follow-up omnibus online survey results will be returned in the next few weeks.
One area of focus for the awareness campaign is on ethnic communities at risk. For example,
some communities tend to pay cash, and may not obtain a receipt. Education is needed in those
cases as to the importance of a receipt to facilitate coverage.
TICO is looking to expand its marketing into the ethnic market through ethnic media (e.g. Omni
Television, German newspapers). While omnibus surveys, whether online or by phone are
perhaps a good indication of general awareness of TICO among the public, targeted surveys of
travelers, and their awareness of the role TICO plays and the protection offered by TICO and
the Compensation Fund may offer additional insights.

Evaluation
Strategic and Business Planning
TICO publishes a Business Plan annually that includes forward looking business objectives for
the next Fiscal Year. Business Plan objectives and performance measures are reported in the
following Annual Report with Activities and Accomplishments to measure progress against goals
both for specific objectives as Business Accomplishments, and ongoing activities as Continuing
Business Objectives.
The Board oversees the goals as set out in the Business Plan. Opportunities for stakeholder
input exist either through industry representatives on the Board, Industry Council

254

communication to members, or discussions at town hall meetings across Ontario. Additional
input comes from the Ministry as it reviews the Business Plan before it is released, and provides
comments and feedback.
The Business Plan also includes longer term strategic plans over three, five, and ten year time
horizons. Examples of longer term priorities include alternate methods of funding the
Compensation Fund, and harmonizing standards with other provincial jurisdictions and the
federal government. While longer-term priorities are outlined in the Business Plan, they are at a
very high level and require further expansion in the form of a full strategic plan in order to
properly define and articulate these forward-looking priorities. Also, while each Business
Objective has a goal statement, with articulated Performance Measures, opportunities exist to
sharpen the performance measures with specific targets, as current measures are ‘soft’
measures, and could be enhanced with specificity, clearer metrics, and timeframes.

TICO is performing well based on its capacity to fulfill core functions such as: register
registrants; process claims; undertake investigations; and maintain the health of the
Compensation Fund. Activity based performance measures demonstrate this.
Annual Reports from 1998 to 2008 are available on the website and include measures over
multi-year periods covering:
 Registration
 Complaints
 Consumer Survey Results
 Financial Inspections
Quarterly statistics are provided to the Ministry covering all key business process activities (i.e.
Proposals, Claims, Corporate information such as staffing and financials, Reception, Marketing
activities, Registrant numbers, Applications, Registrations, Complaints, Financial and nonfinancial Compliance, Investigations, and Prosecutions.) These quarterly statistics are reviewed
by the Sector Liaison Branch (SLB), including an opportunity for SLB to provide comments and
TICO to provide responses to further refine/clarity the measures.
Changes to the reporting measures were requested by SLB in April 2008, where the thorough
data reports that TICO had been providing monthly were aligned to the Ministry’s quarterly
process. A ‘master chart’ is submitted that shows year over year values for all measures in the
quarterly statistics.
Performance measures are tracked and reported (both quarterly and annually), but no key
outcome target is set. No single performance metric has been set, such as ‘claims should be
zero’. It would be challenging to establish such a metric, as even with the example given, the
number of claims is not an effective metric of performance since airline failures are covered, but
they are not registrants. In addition, while TICO does license and monitor registrants for
compliance, it doesn’t control the industry, or have control over cases of fraud.
TICO is very proactive in financial inspections. The new registrant inspection rate is 100%, with
TICO visiting every new registrant in the first six months. Inspectors also undertake on-site
inspections of any registrant as warranted, such as if there is a working capital issue. There are
five inspectors that offer adequate capacity to visit all new registrations.
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Performance Reporting and Metrics
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There is evidence of effective Q&A dialogue with the Ministry Sector Liaison Branch, including
quick adoption of the Ministry template and the request to move to quarterly from monthly
reporting to align with SLB processes. An opportunity exists to enhance the quarterly statistics
with commentary in cases where significant variances exist, to proactively provide context, and
streamline and inform the Q&A interactions with the Ministry. (e.g. Revenue changes
March/April 2008 due to revenue cycle, accounting change to how investments are recorded,
and Form 1 payment contribution timeline changes.)
An opportunity may exist to enhance the activity measures with outcome measures. TICO’s
mandate statement is as follows: “The Travel Industry Council of Ontario's mission is to promote
a fair and informed marketplace where consumers can be confident in their travel purchases”.
As demonstrated, activity measures are monitored, tracked and reported, but the linkage to
outcome measures that reflect progress towards the mandate could be investigated further.
Opportunities exist to define ‘fair and informed’, and ‘confident’. ‘Fair’ might be linked to
compliance and satisfaction survey statistics of registrants, general consumer and targeted
traveler surveys may reflect how ‘informed’ people are, and perhaps ‘consumer confidence’ type
questions could be added to awareness surveys (omnibus surveys beyond the surveys of
consumers who files complaints/claims) that may measure how confident consumers are in their
travel purchases.
Benchmarking
Review of models/coverage in other jurisdictions is an effective mechanism to find additional
ways of enhancing consumer protection. Some jurisdictional reviews have been done covering
Travel Regulators in other countries such as Australia and the UK, as well as specific
jurisdictions within the USA. Canadian counterparts in British Columbia and Quebec have also
been reviewed, however those organizations operate under different models (within
government) making comparisons challenging. Opportunities exist to further inter-provincial and
national coordination of consumer protection activities.
Opportunity also exists to investigate the consumer pay model for Ontario with the ability to
increase coverage. Currently, if something happens when the consumer is out of the province,
they are only compensated with half of their original payment, as the fund only covers ‘travel
services’ that were not provided. Consumers are interested in increased coverage that would
also cover alternative or replacement travel.
Consumer Surveys
All consumers who file written complaints against registrants, or who filed Compensation Fund
claims are invited to participate in a consumer survey about the process. Response rate to the
follow-up survey is modest. In the 2007/08 Fiscal Year, 266 consumers who had written
complaints against registrants were invited to respond with 33 completed surveys returned.
Similarly, 75 Compensation Fund claims resulted in survey requests, with thirteen completed
106
survey responses returned.
TICO’s policy to request survey responses from consumers who file complaints appears useful
for soliciting ideas on how to improve the process and satisfy the interests of customers.
However, the survey response numbers are too low to draw statistical conclusions. It may be of
106

Annual Report 2008 data, page 18, 19. The text states 266 written consumer complaints in 2007/2008, while the graph( Figure 5
pg. 19), lists 265.
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benefit to consider expanding survey invitations to telephone (2158 complaints received in
2008) and e-mail (305 complaints received in 2008) channels, that may provide broader
customer insights into the process. The current practice of surveying those who were successful
in submitting a written complaint or a Compensation Fund claim, does not survey those who
perhaps found challenges with the process itself, or for some reason abandoned their complaint
or claim. This telephone/email inquiry group may include those who were satisfied with the
telephone/email response and did not need to continue on to file a written complaint.
Alternatively, surveying them may uncover dissatisfaction, challenges or barriers with the
process, dissatisfaction or gaps with the ‘protection’ offered by TICO, or the ‘coverage’ of the
Compensation Fund.

Compensation Fund

The capacity to fulfill TICO’s mandate, such as maintaining a strong Compensation Fund and
the ability to undertake financial inspections, is a measure of consumer protection.
In 1975, the Legislature passed the Travel Industry Act. This legislation provides the legal basis
for the Compensation Fund and ensures that every registered travel business in Ontario
participates in the fund. Section 50 of Part III of the current Regulation (O. Reg. 26/05) enacted
pursuant to the Travel Industry Act, 2002 states: “Every registrant shall participate in the fund.”
A registrant is defined as a travel agent or a travel wholesaler who is registered as a travel
agent or a travel wholesaler or as both under the Travel Industry Act, 2002. The net assets of
the Compensation Fund have grown to a healthy size and state under TICO management.
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Background on the Ontario Travel Compensation Fund

The Compensation Fund is managed by TICO. TICO uses RBC Dominion Securities to invest
any surplus funds. Any decisions regarding the investment of these funds are made by TICO in
accordance with its investment policy. The Board receives monthly financial statements and
quarterly statements are brought forward to the audit committee.
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The inspection program and subsequent compliance changes has altered the risk profile of the
fund. Financial inspections started in the early 1990s with working capital requirements, and
trust requirements. If the Registrant was unable to comply by maintaining working capital or
implement trust accounting, this would result in a proposal to revoke their license.
The need for risk-based compliance became evident over time. Risk based compliance is
implemented by having riskier registrants face stricter terms and conditions and increased
monitoring, including higher working capital requirements, security requirements, more frequent
bench reviews of financials and even on-site reviews. For example, when risk factors become
evident such as continual losses or a drop in gross margins, TICO can ask for more reporting or
trust reconciliations (comparison of trust money and client obligations).
In general, TICO knows who the more risky registrants are, and is able to adjust inspection
cycles to match, e.g. the larger registrants with sales volume greater than $10 million get semiannual inspections. Wholesalers were also typically seen as having greater risk, due to the
nature of their business. Originally, there was a 4:1 ratio of Compensation Fund payments from
wholesalers to retailers. The last actuarial report concluded that industry consolidation has
mitigated this risk and the Compensation Fund payment model has been adjusted to effectively
hold wholesalers and retailers equal from a ‘risk premium’ perspective on their Form 1
contributions. This change is also related to the overall reduction of Compensation Fund
contributions to a very low rate as part of the strategy to no longer grow the fund. If the fund
contribution rates were to be increased in the future, a further risk assessment would be needed
to determine whether they should be raised at the same or different risk-informed rates.
Inspections that include registrant risk assessment including a full review of financial
statements, implementing levels/tiers of working capital requirements, on-site reviews of the
business, and ongoing monitoring of compliance demonstrate a high level of risk management
that has kept pace with international standards.
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Claims to the Compensation Fund
During the course of this review (April 2009), there was a significant failure of a tour operator,
i.e. Conquest Vacations. As in previous failures such as Canada 3000 and Zoom, the role of
TICO was demonstrated and tested: TICO attended premises to retrieve accounting and
booking records, pulled together an emergency team to repatriate travellers, proactively
communicated the situation to stakeholders, and managed administrative details such as
mounting signage at agency premises.
The Conquest Vacations failure in April 2009 however, was the first significant tour operator to
fail. Large numbers of travellers were affected with approximately $1.5 million spent on
repatriation, and complex proceedings are still in the process of being resolved. There are
significant pressures on margins in the marketplace that will only continue with current
economic conditions.
As Conquest is generally seen as the last mid-sized tour operator, the impact of this failure
raises concerns and questions for the future. In the case of small operators, TICO has the
resources and capacity to handle such a failure. However, should a similar event occur as in the
Conquest example, but to one of the large, multinational players (which have grown quite large
due to the ongoing consolidation in the industry); TICO’s ability to handle such a failure would
be called into question. Although compensation fund claims would be capped to $5 million for
any one payout, that would result in claims being paid out at a prorated amount, reducing
consumer protection. This also raises the need for coordinated coverage at the national level, a
topic TICO has been raising over the past several years.
In the case of a small retail agency, TICO frequents these premises and tries to obtain records.
If TICO can see that the consumer has paid, TICO can call the Ontario registered wholesaler
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and ask them to carry them and claim for the net amount owing. The consumer, registrant, and
wholesaler can all make claims, and this is usually transparent to the customer.
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Sometimes a business ceases to operate without public warning or notification. In these
situations, TICO can place a sign on the door informing neighbouring businesses. In addition,
several other steps are undertaken, including: information about the closure is placed on the
TICO website; TICO contacts members within industry, Ministry, Better Business Bureau, the
Police, etc. to notify of the retail closure in a community. When customers contact TICO, they
supply them a claim form. Typically, claim forms are not available on-line to customers, as they
are often customized to each travel failure to avoid and, or reduce ineligible claims.
Once a claim form is requested, it is date-stamped when it is released/mailed out. Although
making a claim is free, part of the claim is an affidavit, and there is often a fee for notary
services. It is, however, offered as a free service by TICO. The claims process has a 6 month
filing deadline.
Compensation Fund details: Compensation Fund fee levels are not based on risk, rather they
are a set fee rate for both retail and wholesale operators, despite the fact that there is evidence
to suggest that there are more retail failures than wholesale failures. Current studies
undertaken places the retailers at par for risk, thus the rationale for the same fee structure.
There may be an opportunity for TICO to apply a risk profile/category practice in determining the
level of fees charged to operators.
TICO has a strategy in place to reduce the size of the fund in response to a recent
Compensation Fund actuarial report that indicated that the fund was too large. Actual
simulations suggested that TICO only required a fund of $25 million. In the past, compensation
fee rates were $1.60/$1,000 of sales for wholesalers, and $0.40/$1,000 sales for retailers. In
September 2006 the rates were reduced to $0.05 / $1,000 sales, with registration rates on a
scale. This was seen as a significant financial benefit for operators. Although registration
revenue has increased for TICO due to higher rates, the industry benefitted by lower
compensation fees. TICO has the ability to change the rates, in a schedule approved by the
Board. However, any changes to these rates require government approval as outlined in
Schedule F of the Administrative Agreement.
TICO has done an excellent job of building up the Compensation Fund. Current Compensation
Fund rates are very low, and do not reflect operator risk. Current industry participants are
benefitting from previous over-contribution. Another change in recent years is the shift in
emphasis on renewal fees over Compensation Fund collections.
In light of current events, TICO may want to consider reviewing its actuarial report assumptions.
The change in market conditions, industry trends towards larger businesses, and the lower
margins affecting the financial health of registrants may revise the Compensation Fund targets.

7.3

Summary and Observations in Operational Performance

TICO is a well-run organization with clear, documented processes and policies to administer the
Travel Industry Act, and manage the Travel Industry Compensation Fund. The current size and
state of the Compensation Fund speaks to the strength and stability of the organization to
continue to offer consumers travel protection, despite current market conditions and possible
increases in retailer insolvency. The implementation of the Education Standards program is a
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realization of a long-time target, which will have strong potential to improve industry
professionalism, awareness of TICO and the Compensation Fund, and compliance with the
Travel Industry Act. Opportunities for improvement exist for TICO in the following areas:
A comprehensive marketing campaign has increased awareness among the general
public, but continued, targeted efforts are required to increase consumer awareness and
help set expectations on the role of TICO and the Compensation Fund.



A recurring theme evident in Business Plans and Annual Reports is to further increase
TICO’s ability to enforce compliance through the use of administrative penalties.



Targeted survey data of both consumers and registrants could be used to measure
satisfaction, and assess TICO’s performance from the perspective of its key
stakeholders.
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8.0

TICO-Specific Recommendations
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The TICO, since inception, has served the public well as evidenced by the relative stability of
the travel industry.
As an organization, the TICO has evolved and matured since inception and in many cases has
demonstrated that it mirrors many of the best practices identified across the assessed
categories of regulatory governance, oversight, stakeholder relations, and operational
performance. Naturally, as in all organizations, there is some room for improvement. In the
case of the TICO, there is clear indication that in most of the cases where there is room for
improvement, there is also evidence that the organization wishes to move towards best practice.
The following recommendations therefore are intended to encourage and hasten those efforts.
These recommendations are specific to the TICO, but need to be contextualized in terms of the
systemic recommendations that have been included in earlier sections of this report.

Corporate Governance


Review composition of Board



Ensure annual board evaluation is undertaken



Accelerate review of conflict of interest policy



Enhance Board orientation and include module on conflict of interest

Regulatory Governance


Best practice would require the Ministry to develop policy around Regulatory Plans,
RIAs, consultation policy



Expand mandate of Legislative and Regulatory Review committee to include oversight of
regulatory functions

Operational Performance


Target survey data of consumers and registrants to measure satisfaction and assess
TICO’s performance from the perspective of its key stakeholders



Increase use of administrative penalties



Need to enhance current efforts to increase public awareness of TICO mandate
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Tarion

7

Tarion

Originally established as a private corporation in 1976 by the Ontario Council of HUDAC (the
Housing and Urban Development Association of Canada), what is today known as Tarion
became the administrator of the HUDAC New Home Warranty Program after passage of an Act
of the same name. The new home warranty program was initially voluntary, but by January
107
1977, “builder registration and new home enrolment became mandatory” .

Informing and educating new home builders, through research programs promoting progressive
108
improvement in the quality of housing in Ontario.

1.0
1.1

Key Participants
The Lieutenant Governor in Council

Any changes to the Ontario New Home Warranties Plan Act require the assent of the Legislative
Assembly. Tarion can make regulations through Board By-laws. These do not require Minister
or LGIC approval although there is a protocol for having all such regulations reviewed by the
Ministry.

1.2

Ministry of Small Business and Consumer Services

The Ministry retains overall accountability for and control of the regulating legislation. It has a
number of tools at its disposal, most of which are set out in a “Letter of Accountability” dating
from 2003 between Tarion and the Ministry.

107
108

Tarion, “30 Years of Service”, brochure, Page 1.
Tarion Annual Report 2008, page 3
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Tarion provides services to both consumers (new home buyers) and new home builders.
Tarion’s overall mandate is to administer the Ontario New Home Warranties Plan Act. This
includes:
• Protecting new home buyers from builder failures or defaults (such as substandard
construction, faulty workmanship in material, incomplete construction, and loss of
deposit), through the development, promotion and administration of statutory warranties.
• Promoting better communication between builders and buyers of new homes.
• Providing new home buyers with a forum for complaints about builders and assisting in
their expeditious and equitable resolution.
• Establishing and maintaining a guarantee fund that provides for the payment of
compensation under the Plan.
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Under the Tarion model, the Ministry retains one key functional responsibility: statutory primacy
- any changes to the statute related to new home builders and the warranty program managed
by Tarion can only be delivered by the Ministry.
The key interactional focus within the Ministry is the Sector Liaison Branch. In addition, to this,
the Ministry:
 Is accountable to the Legislature
 Delegates administrative responsibilities to Tarion, and, with the consent of the Cabinet
and the LGIC, can revoke designation if and when required
 Selects a minority of members for the Tarion Board of Directors
 Monitors Tarion performance to ensure that the public interest is protected by reviewing
Annual Reports that outline the Board’s affairs as well as quarterly performance reports.
 Has the right to appoint two people to the Nominations Committee and to appoint one
109
member to the Consumer Advisory Committee of the Board.
 Each committee of the Board has at least one Ministerial Appointee.
1.3

Tarion

Under this model, Tarion assumes responsibility for delivery of regulatory enforcement, as well
as full financial and legal responsibility for delivering the various regulatory services. Tarion is
responsible for all day-to-day decision-making and management of the regulatory services
including licensing and registration of builders, processing warranty claims, industry inspections,
and conciliations, administering a guarantee fund and enforcement and prosecution.
In order to manage these tasks, Tarion elects Directors and a Board Chair, manages risk and
liability, manages financial and operational issues, sets fees (in accordance with the Ministry
approval process), and from time to time establishes advisory councils to receive input and
feedback from industry and consumer groups. Tarion is also responsible for producing data
accountability metrics and processes that are detailed in the 2003 Letter of Accountability.
Tarion operates as a not for profit corporation governed by a 15-member Board of Directors.
“Representative” Board members are nominated by the Board Nominations Committee as
follows:
 Eight members selected from a list provided by Ontario Home Builders Association
(OHBA)
 One member with a background in finance (mortgage insurance, mortgage lending,
construction financing)
Five “representative” members are appointed by the Minister of Small Business and Consumer
Services (three with a background in consumer representation; one senior public servant; one
individual with a background in municipal government). Finally, the President/CEO of Tarion is
also a “representative” member of the Board of Directors.
In addition, “associate Board members” may be invited by the Board, and “may become
Associate Members of the Corporation and who have accepted an invitation including at least
110
one member of the OHBA in good standing.”
Associate Members may attend Board
meetings, but may not vote.

109
110

ONHWP, Letter to the Minister: Accountability Arrangements for the Ontario New Home Warranty Program, Page 4.
Tarion, By-Law No 1, Section Two, 2..02 (2)
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The Tarion Nominations Committee consists of seven individuals, as follows:
 Three individuals appointed by OHBA
 Two individuals appointed by the Minister (one consumer representative, and one senior
public servant)
 One Director of the Corporation appointed by the Board who is neither an OHBA
Nominee nor an employee of the Corporation
 The Chair of the Board of the Corporation (who is the Chair of the Committee)
Tarion has a number of other Board committees: Audit Committee; Governance Committee;
Condo Committee; Investment Committee; Human Resources and Compensation Committee;
Consumer Committee. In addition to Representative Board members, one Associate Board
Member sits on each of the following two committees: Audit and Compensation.

Chair &
Board of Directors

President &
CEO
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Secretary

Executive
Assistant

New Home Buyer
Ombudsperson

Senior Vice
President
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Tarion Warranty Corporation Corporate Group, March 3, 2009.
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Figure 6 - Tarion Organizational Structure:

2.0

The Legal Framework
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Tarion operates under three legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
 Subject to specific legislative framework of the Ontario New Home Warranties Plan Act
112
 Subject to the regulatory framework established by relevant sector-specific legislation.
“Legislative authority for Tarion is derived primarily from the Ontario New Home Warranties Plan
Act and its attendant Regulations. The Act requires that Tarion provide an Annual Report to the
Minister “upon the affairs of the Corporation” to ensure accountability and transparency, and
that the Minister shall then (a) submit the Report to the LGIC (b) lay the report before the
Assembly if it is in session and (c) deposit the Report with the Clerk of the Assembly if the
113
Assembly is not in session.”
The Act gives Tarion authority to set fees and administrative
114
Under the corporate by-laws, the Minister is entitled to appoint a minority (33%) of
penalties.
the members of the Board of Directors.
In 2003, a “Letter of Accountability” was signed by both the Minister and Tarion to formally set
out the accountability arrangements between Tarion and the Ministry concerning: operations,
consumers, and governance. The letter states that Tarion will:


















Provide the Ministry with quarterly reports of key performance indicators
Provide the Ministry with a copy of its Communications Protocol
Provide the Ministry with a copy of its Issues Management Protocol
Commit to staff meetings with the Ministry as necessary on matters of concern
Commit to President/CEO meeting with the Minister or Deputy Minister from time to time
Commit to following its Regulatory Amendment Protocol when implementing any
material changes to its policies related to the management of builder and consumer
issues (and the Minister agrees to consult with Tarion regarding current or proposed
legislation or policies that could affect Tarion)
Provide the Ministry with notice of intention to adopt new by-laws under Section 23 of the
Act
Provide the Ministry with quarterly reports concerning its enforcement activities
Include a reference to “consumer protection” in its mission statement
Maintain a budget for consumer awareness and related activities
Develop a contact centre to handle requests, questions and complaints and track
complaints
Provide a summary to the Ministry of the complaints within 60 days of the year end if
more than 10 complaints are received.
Improve its website so it is consumer-friendly, easy to use and up-to-date with respect to
policies, procedures and terms of coverage
Conduct consumer surveys and provide the Ministry with a summary of the results
Improve its governance practices and highlight these in its annual reports
Hold annual independent Board evaluations
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“DAA Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Protection Services Division, Ministry of
Small Business and Consumer Services, December 2008. Slide 8.
113
114

The Ontario New Home Warranties Plan Act, Section 5 (1) and (2).

DAA Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Protection Services Division, Ministry of
Small Business and Consumer Services, December 2008, Slide 5.
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3.0

3.1

Work with OHBA to adopt an independent nominations process for Tarion Directors and
maintain the Ministry right to designate someone to the OHBA Nominations Committee
for appointment to the Tarion Board
Implement a Directors Code of Conduct

The Evolution of Tarion

Board Development

Currently, Tarion has 240 employees located at the head office in Toronto, the Customer Centre
in Toronto, in home offices and at two regional offices in London and Ottawa. Tarion has
evolved, from an idea put forward by a national committee comprised of HUDAC (Housing and
Urban Development Association of Canada) and the CMHC (Central Mortgage and Housing
Corporation), which attempted to create a national warranty plan for all new home buyers. The
strategy was unsuccessful, but the Ontario Council of HUDAC decided to implement its own
plan for a similarly structured provincially-based warranty program.
3.2

Operational Focus

When it was first established, Tarion focused its efforts on setting up the Corporation, and
concerned itself largely with its builder stakeholders. Between 1990 and 2006, the organization
spent much of its time and energy on consumer awareness, enhancing consumer protection,
and educating home builders. Since 2003, there has also been a great deal of emphasis on
internal matters of governance.
By 1979, six regional offices had been opened across the Province. In 1980, the name of the
Corporation changed to the Ontario New Home Warranty Program, and by 1989, delayed
closing coverage was implemented for freehold homes. In addition, the maximum warranty
coverage increased 100%, from $50,000 to $100,000 by 1988. Three more regional offices
were added, and a comprehensive set of customer service workshops were offered for builders.
The 1990s saw an increased focus on consumer protection for the organization, as a builder
education program was created to provide technical information and coaching on construction
practices, registration requirements were expanded, the “Code and Construction Guide for
Housing” is developed (in co-operation with the Ministry of Municipal Affairs and Housing and a
third party supplier), and a website launched.
This focus extended well into the twenty first century, whereby “Construction Performance
Guidelines” were implemented to inform consumers and builders how the Corporation would
rule on warranty disputes, as well as the introduction of “Minimum Customer Service Standards”
that included a new “Homeowner Information Package”. A new Contact Centre was also
launched to address inquiries and complaints. By 2004, the name had been changed to Tarion
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Tarion was created in April 1976 as the HUDAC New Home Warranty Program. On January 1,
1977, builder registration and new home enrolment became mandatory in Ontario.

Warranty Corporation. The organization was restructured and a Claims Department was
created to address homeowner claims, and a Builder Relations Department was created to
interface with home builders. Seminars for home buyers were launched to educate consumers
about the benefits and terms of the statutory warranty. Automation was also introduced across
the company to improve service delivery and facilitate information gathering.
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3.3

Corporate Governance

The original Act in 1976 was titled “An Act to provide certain protections for purchasers of new
homes”. The Act recognized that the principle stakeholders were builders and homeowners.
The Act did not specifically address the composition of the Board rather, it was set forth in Bylaw No. 1 of the corporation. The corporate structure set out in the by-law recognized the
government as proxy for homeowners but entrenched the primacy of one the Provinces key
builder stakeholders, the Ontario Home Builders Association (OHBA).
The corporate structure is not set out in the Act but rather in the corporate by-law. The Minister
does not have the right to unilaterally change the by-law. The Minister did ask for and was
given an additional appointment in 2008 raising the Ministry’s entitlement to appointments from
4 to 5.
Board governance has slowly become a priority, with the improvements to a Board-specific
Code of Conduct, Conflict of Interest Policy, Confidentiality Policy, Workplace Harassment and
Discrimination Policy, Privacy Policy, Board self-assessments, and a recent attempt to
implement an independent Board governance evaluation process. Work is ongoing with respect
to the Board skills matrix.
The Board has been doing board self-examination for a number of years but recently has
changed the consultant and the methodology. Tarion has worked with a qualified governance
advisor to conduct self-assessments and to work with the board to improve overall board
performance.

3.4

Stakeholder Management

Tarion has demonstrated an interest in improving its relationships with industry and consumers.
Terms of Reference for the Consumer Committee of the Board were recently amended to give
this committee a mandate to “advise the Board of Directors of Tarion on consumer policy
development and consumer protection initiatives.” Previously this Committee focused on
advising management regarding communication matters (it was formerly known as the
Consumer and Communications Advisory Committee).
In its earlier incarnation, the Committee focused largely on advertising rather than policy matters
related to consumer interests. In addition, although homeowner research was periodically
conducted and the results presented to the Committee, little analysis of this research was
provided, which limited the Committee in its ability to understand homeowner needs and
concerns. In its new role, the Consumer Committee is to make recommendations to the Board
related to consumer interests. It meets three times per year.
The presence of a consumer representative is mandated on each of the other Board
Committees.
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A Non-Builder Industry Expert Group has also been created to give recommendations on
proposed policy changes and other consumer issues. Tarion also conducts an annual
homeowner and builder satisfaction survey which may be supplemented by focus group
research.

The principal vehicle for industry stakeholder relations is the joint Tarion-OHBA Liaison
structure. This group meets quarterly. Recently, in addition to “builder” Directors, “consumer”
representative Directors have been invited to join these liaison meetings.

Tarion has recently designated five key stakeholder groups and the Board adopted specific
stakeholder commitments. The stakeholders are: new home buyers; new home builders;
employees; Board of Directors; and government.

4.0
4.1

Corporate Governance at Tarion
The Structure and Functioning of the Tarion Board

Tarion is a not-for-profit corporation without share capital. The Directors of the Board are the
Members of the corporation and are deemed to become Members upon their election to the
Board. The Board is comprised of five Directors appointed by the Minister of Small Business
and Consumer Services. Nine members are elected, one with a financial background related to
the home building industry, and eight nominated and elected by the Members from a list
proposed by the OHBA. The fifteenth Director is the President and Chief Executive Officer.
“As the regulator of Ontario’s new home building industry, Tarion registers new home builders
and vendors, enrols new homes for warranty coverage, investigates illegal building practices,
resolves warranty disputes between builders/vendors and homeowners, and promotes high
standards of construction among Ontario’s new home builders. Tarion also works with the
building industry to help educate new home buyers about their warranty rights, and about how
115
to protect and maintain their warranty.”
Tarion’s Board is mandated to facilitate these goals
by:
a) Selecting the President & Chief Executive Officer and overseeing succession planning of
senior management;
b) Reviewing the financial condition of the Corporation to ensure that good financial
practices are being followed, including monitoring the integrity of the internal controls of
the Corporation;

115

Tarion Website: http://www.tarion.com/HOME/About+Tarion/
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Some industry stakeholders have suggested that the corporate bylaws emphasis on OHBA is to
narrow that the Board is far too representative of one specific interest group, the OHBA, which
does not represent all of the builder community. The addition of the OHBA as an observer to
Tarion board meetings under the statute is thought to be particularly troublesome, leaving little
room for even the appearance of impartiality.

c) Assessing and making recommendations regarding major risks facing the Corporation,
and reviewing options for their mitigation; and
116
d) Reviewing and approving the Corporate strategy of the Corporation.
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Tarion’s members sit on a number of Board standing committees: the Audit Committee; the
Human Resources & Compensation Committee; the Condominium Committee; the Consumer
Committee; the Governance Committee; and the Investment Committee;
The Audit Committee, reviews financial statements, and develops policies around risk
management. The Human Resources & Compensation Committee determines compensation
for executive management of the Corporation, and develops and approves President/CEO
annual objectives. The Condominium Committee is used as a forum to facilitate research,
provide informed opinion and discussion and make recommendations to Tarion management
117
and the Board of Directors. The Consumer Committee provides insight, input and advice on
consumer protection issues and policies, analyzes consumer research, reviews communications
and educational programs, and acts as a liaison between the Ombudsperson and the Board of
118
Directors. The Governance Committee is responsible for improvements to corporate
governance, and updates Code of Governance Practices, as well as recommends Chairs to
119
each Board Committee and the Chair/Vice-Chair of the Board for the following year.
4.2

Process for Corporate Governance Evaluation

In 2003, the Tarion Board turned its attention to best practice in corporate governance and
Board evaluation. To that end, it committed under the 2003 Letter of Accountability to establish
an annual “Board evaluation process” to be conducted by a “qualified independent
organization”. Copies of prior evaluations were not made available, but the 2008/09 Report
indicates that the evaluation undertaken by an independent consultant was actually a facilitated
“self-assessment”, and not in fact a comprehensive external review.
4.3

The Annual Board Governance Work Plan

Based on the feedback from the Board members on various Board Committees, a schedule is
established that dictates meeting dates for the Board and its committees one full year in
advance. The Board itself has established a comprehensive Work Plan for business planning,
budget reviews, appointments, review of performance activity reports, and governance matters
(such as the Annual Board evaluation). The Audit Committee too has a carefully scripted Work
Plan that enables it to meet the fiscal and statutory requirements. In addition, the Audit
Committee builds in time for “ad hoc” project work towards the end of the Corporation’s fiscal
year. Finally, the HR & Compensation Committee has a high-level “Checklist” that it uses to
move agenda items through its yearly cycle, including CEO evaluations and compensation
recommendations, HR planning, policy reviews, and CEO objectives for the coming year.
For the most part, these timetables meet the needs of the Board, and several of its Committees.
There are some notable absences, however, such as succession planning and discussions
116
117
118
119

Tarion Code of Conduct and Governance Practices, January 2009, Page 2.
Tarion Annual Report 2008, Tarion Website: http://www.tarion.com/AnnualReport/2008/responsibilities.aspx
Tarion, Consumer Committee Terms of Reference.
Tarion Annual Report 2008, Tarion Website: http://www.tarion.com/AnnualReport/2008/responsibilities.aspx
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around regulatory governance. Tarion annually completes and discusses with Human
Resources and Compensation Committee a succession planning report.
4.4

Board Orientation

The Board has an orientation and education program for new Directors. Directors are provided
with written materials (the organization and its Committees, powers and duties of Directors,
standards of performance, Code of Conduct and Governance Practices for Directors). In
addition, business plans are reviewed with Tarion management. Site visits and private
120
meetings may also be arranged upon request.
4.5

Financial Oversight









4.6

Strategies and policies related to risk with a financial component;
Corporate financial statements and management reports, the pension plans financial
statements, liaison with external auditors;
Review of accounting, auditing, and taxation guidelines, standards and procedures;
Review of Tarion’s financial strategies, including the assessment of reserves report,
policies and internal control framework, and evaluation to ensure these are meeting their
goals;
The conduct (and ensures due diligence) of the appropriate regulatory filing of pension
plan financial statements;
Monitoring and evaluation of performance of external auditor;
Monitoring and evaluation of actuary/administrators of the pension plans; and
121
Liaison with other Board Committees as appropriate.
Key Themes in Corporate Governance

It is important to note that significant changes in leadership and leadership style have occurred
over the last year. The new President and CEO has introduced many positive changes, and
with the new Chair, have together directed efforts towards building a better culture within the
Board.

Theme #1: Stakeholder Representation
The response from both Board members and stakeholders to the matter of Board composition is
mixed. Ten of the fourteen Board members felt that the balance of stakeholders was sufficient,
and that board members were directed to the public interest. As one Board member opined, “it
is seldom understood that even the elected “builder” members are for the most part consumer
advocates representing their customers’ best interests.”
A number of board dissenters, however, suggested that the mix was inappropriate and too
heavily skewed to one association, without full representation from the regulated industry, or
120
121

Tarion Code of Conduct and Governance Practices, January 2009, Page 3.
Revise Audit Committee Terms of Reference, August 2003.
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The Board, through its Audit Committee, oversees:

“capture within capture”. The OHBA, for many, is not an organization that is representative of
the builder community.
A number of stakeholders suggest that the Board is too heavily skewed by the presence of the
OHBA nominees, and that the process for nomination ought to be re-examined. As one
respondent said, “the emphasis on Board membership is “we vs. they”, consumer versus
builder. The emphasis should be on what skills are required, such as expertise in housing,
industry, construction, land development and marketing, finance, insurance/warranty,
communications, human resources, government relations.”
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The Reviewer was informed that the Governance Committee has been seized with the question
of representation and is considering a number of reform proposals relating to the use of a skills
matrix which it will be discussing with the OHBA.

Theme #2: The Presence of the Association as Observer
For many Board members, the presence of the Association at the Board table seems designed
to ensure continuity in decision-making. For critics, however, the presence of an association
representative is seen as a hallmark of inattention to best practice in governance.

Theme #3: Ministerial Appointees
Most of the Board members are comfortable with the number of Ministerial appointments on the
Board. There is no consensus on the balance. There are some who would suggest that the
percentage of Ministerial appointees ought to rise to close to fifty percent. There are others who
believe that if changes were wrought to the manner of the nomination process, and the mix, it
would not be necessary to alter the balance between public nominees and industry-designated
nominees.
There are also a number of Board members who strongly suggest that the selection of
government nominees ought to be based on a skill profile developed by the Board.
It is always important to contextualize comments about composition and representation with a
reminder about the fiduciary responsibilities of all Board members. As one Board member
noted: “Tarion was originally established by letters patent along the model of a self-regulated
industry with the OHBA having the right to elect or appoint a majority of the Board members to
the Tarion Board. However, even though all members are obliged by law to be fiduciaries,… it
appears that there may be a double standard when it comes to Ministerial appointees, because
they are invariably expected by the Minister and the general public to always be acting in the
best interests of consumers at large, and this may sometimes conflict with the goals and
objectives of Tarion as a viable corporation.”
Theme #4: Building Trust at the Board Table
In past years, an unhealthy culture developed at the Board table, characterized by dissent and
arguably dysfunctional behaviour. Considerable effort has been expended to improve the
working atmosphere at Board meetings. The former CEO had introduced a governance
consultant who, it seems, was working on procedural refinements. The current Chair and CEO
brought in a governance consultant to work with the Board to recognize issues and begin to
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develop Board solidarity around a modus operandi. It seems clear that the tone of Board
meetings has much improved, and that former schisms are beginning to erode. “Most
importantly,” said one Board member, “polarization of the Board around specific issues has
been eliminated and Board members generally operate from the perspective of what is best for
Tarion.”
.
Theme #5: CEO Evaluation and Compensation
The CEO’s compensation package includes allowance for a bonus set at 40-50% of base
salary, the base having been recommended by a reputable compensation firm. The CEO’s
performance evaluation against Board approved goals and objectives is conducted by the Chair.
For the fiscal year 2009/2010, there will be no salary increases for staff including the CEO.

Board members are comfortable with the firewalls that have been established to ensure no
board interference in the regulatory work of the Registrar.

Theme #7: Conflict of Interest Provisions and Board Application of Policies
The vast majority of Board members surveyed believe that the current conflict of interest
provisions are sound and are handled appropriately at the Board table.

Theme #8: Board Evaluations
Two sessions were held this year to ostensibly evaluate Board performance and Board
dynamics. Plans are underway for a more formal evaluation. Board members appear to be
satisfied with efforts at evaluation.

Theme #9: Board Orientation
It should be noted that with the arrival of the new CEO, there have been concerted efforts to
improve the quality of Director orientation. New recruits have observed that the orientation was
second to none in their experience. Tarion has also contracted with the Rotman School to work
collaboratively on a governance program for Board members. Notwithstanding the above,
Board members would like to see greater efforts directed at orientation.

Theme #10: Commitment to the Public Interest
All respondents but one argued that the Board operates in the public interest. The dissenter
offered the following commentary: “The Board is divided on the issue of public interest.
Ministerial appointees speak of it often, while OHBA nominees appear to pay lip service to the
concept.”
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Theme #6: “Firewalls” to Ensure Non-Interference with Statutory Director’s Decisions

Theme #11: Calibre of Board Members
Board members are generally comfortable with the calibre of fellow Board members. The public
servant on the Board “makes an important contribution to the Board, and is greatly appreciated
by the Board.”

Theme #12: Corporate Strategy
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A number of Board members have acknowledged the significant effort directed to the
development of a revised mandate, as well as stakeholder commitments and a new set of Key
Performance Indicators, “We are just in the last year building stronger links between strategy,
mandate, policy and goals.”

Theme #13: Insufficient Consumer Voice
In part, the matter of consumer representation has been noted in the theme dealing with Board
composition. It is clear to board members, however, that the Consumer Committee was not
functional and that new structural approaches are required and hence a new approach is being
taken. It is too soon to evaluate the efficacy of this new approach.

Theme #14: Presence of Public Servant on Board is Appropriate and Helpful
All Board members commented on the utility of a public servant Board member, noting that the
incumbents to date have been sensitive to issues that might raise the issue of appearance of
conflict if not direct conflict, and recuse themselves when necessary. Their contribution lies in
providing government context, trends and directions without stepping beyond the boundaries of
their respective fiduciary duties.
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4.7

Summary and Observations in Corporate Governance

Tarion is turning its mind to the subject of corporate governance. Much of the effort to date has
been directed at improving Board dynamics, and procedures.
The composition of the Board and the manner in which the nomination process unfolds
requires examination to ensure the appearance of greater representation of all
stakeholders, and compliance with best practice in corporate governance



The attendance of an association representative needs to be questioned



The Board needs to proceed with the next phase in corporate governance evaluation,
beyond the examination of dynamics, to efficacy in structure and function, the nature of
committees and their respective mandates ( e.g., Consumers, Legislation and
Regulation, Nominations)

5.0

Regulatory Governance at Tarion

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
 Board Oversight – mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
 Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation
Tarion administers legislation, regulations, codes and standards that are established in the
legislative framework under the Act.

5.1

Board Oversight of its Regulatory Functions

Best practice would dictate the presence of a standalone Regulatory Affairs committee to
provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s strategic
framework outlining activities that will or may lead to significant regulatory, legislative or policy
change (2) the development of a case for support of regulatory change as evidenced in a RIA
and (3) operational compliance with best practice in fulfilling its regulatory mandate.
Currently, Tarion has no committee responsible for regulatory affairs. In effect, the Tarion
Board of Directors as a whole deals with any consideration of regulatory change (either
legislative/regulatory or policy) or operational compliance. In addition, the process for RIA is in
practice the consideration of the regulatory matter(s) by the Tarion-OHBA Liaison Committee.
This proved problematic in the past, largely because the first time consumer representatives of
Tarion had an opportunity to see matters of regulatory import was when they were presented to
the Board. Now, because the OHBA has invited “consumer” representatives of the Tarion
Board to attend the liaison meetings, the balance between and among Board members for the
purposes of decision-making is shifting and Board members have an opportunity to consider
matters fully before being presented to the Board officially as a whole. However, the process for
stakeholder input requires further exploration to ensure that all stakeholders are seen to be
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consulted, that appropriate questions having been established by the Ministry are covered in
any analysis, and that the results are conveyed both to the Board and the Ministry in a timely
fashion.
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5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Yet, much of the input for new regulation
is brought forward by Tarion. Rule-making is one of the main functions of a regulator and is
captured in this section on governance, accountability and relationships. The manner in which
those complex relationships are conducted between and among all the players is a major
feature of rule-making. The other components of regulatory governance (sanctions,
enforcement, etc.) will be covered in the section dealing with Tarion’s performance.
In order to assess Tarion’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and Tarion.
Process for Developing Proposals for Legislative/Regulatory Change Concerning New
Home Warranties
Tarion has little need for legislative regulatory change on an ongoing regular basis. If Tarion
wishes to make changes, it has considerable power and latitude to do so under the legislation
through by-law changes that in effect have the power of regulation. Under sections (g) and (h)
of the 2003 Accountability Arrangement, Tarion agrees “to follow its Regulatory Amendment
Protocol when implementing any material changes to its policies related to the management of
builder and consumer issues, and the Minister agrees to consult with [Tarion] in respect of any
current or proposed government legislation or policies which could directly impact upon the Act
or could materially affect the operation of [Tarion]. Before adopting a new by-law under Section
23 of the Act, [Tarion] will provide [the Ministry] with notice of its intention to adopt such a by-law
122
prior to its implementation.” There is no requirement under the Act, or any of Tarion’s by-laws
for consultation in the development of regulation/by-laws.
The existing “Protocol Regarding Notification of Tarion By-law Changes” (September 2004) is
currently under review. At present, the Protocol commits Tarion to the following:
1.

2.

When any amended or new by-law is approved by Tarion's board, Tarion agrees to
provide MCBS at least one week prior to the Cabinet meeting where the draft
regulation will be considered with:
 The stakeholder community
To facilitate efficient evaluation of the proposal, Tarion also agrees to forward to the
Ministry one consolidated briefing document outlining:
 What is being proposed
 Why is the change/new by-law needed
 Why is the change/new by-law needed now
 Effective date
 The date the board will consider the change/new by-law
 Who will be affected

122

Tarion, 2003 Accountability Arrangements for the Ontario New Home Warranty Program”, Page 2.
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3.

4.

Prioritization of Policy
For policy or regulatory items identified by Tarion, recommendations are made and approved by
the Tarion Board of Directors.

Screening Criteria
There do not appear to be screening criteria beyond those specified in the Protocol Regarding
Notification of Tarion By-Law changes.
5.3

Emerging Themes in Regulatory Governance

Theme #1: Board Oversight
The Board as a whole reviews proposed regulatory proposals, as there is no Legislation and
Regulations Committee. Currently, there is no requirement within the Minister’s Letter to require
a priori presentation of regulatory proposals for the Minister to review prior to the Board’s formal
endorsement and hence legal status.
The Board does not as yet provide regulatory oversight with respect to Tarion qua regulator.

Theme #2: No Regulatory Plan
There is no formal regulatory plan outlining prospective regulatory requirements that is reviewed
by the Board or the Ministry in liaison meetings.

123

Tarion-MSBCS, “Protocol Regarding Notification of Tarion By-law Changes”, September 2004.
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5.

How will those affected be impacted
Are there cost or resourcing implications for Tarion, builders or homebuyers
What actions will be taken to alert those affected
What actions will be taken to limit the impact of the proposed changes/new by-law
(if any)
 How will the change/new by-law be implemented (is organizational change
necessary, new policies, training, etc.)
Tarion agrees to provide the Ministry with at least two weeks notice in normal
circumstances before implementation but after board approval in the event of a
change/new by-law, or as much notice as practicable in the circumstances.
MCBS, Sector Liaison Branch will coordinate the preparation of summarizing the
information provided by Tarion and will work with the Policy Branch to ensure the
Minister is informed as part of his regular pre-Cabinet briefing.
MCBS will consult Tarion in respect of any current or proposed government legislation
or policies which could directly impact upon the Act or could materially affect the
operations of Tarion.123

Tarion is unique among consumer organizations in that its enabling legislation permits Tarion to
make regulations. Its three years strategic plan and annual business plans contains proposals
that include policy as well as regulations. It will be helpful for the Ministry for Tarion to make its
policy proposals transparent to the Ministry.
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Theme #3: The Establishment of an Ombudsperson Function
With some urging from both stakeholders and the Ministry, Tarion on its own initiative
established an Office of Ombudsperson reporting to the CEO. Though still in its infancy, the
Office appears to be moving on an appropriate trajectory, establishing appropriate procedures
and ensuring that the Ombudsperson’s mandate includes the ambit of systemic issue
identification and the seeking of redress for matters of a systemic nature. Many stakeholders
are pleased with this development and welcome it. The group known as Canadians for Properly
Built Homes finds the situating of the Ombudsperson as a direct report to the CEO a violation of
the principle of autonomy so key to the concept of such an office.

Theme #4: The Regulatory Plan is Not Made Public
Best practice for some time has been for DAAs/agencies to make public their Regulatory Plans.

Theme #5: Discussions with Regular Liaison Sessions are Not Formal RIAs
Best practice would suggest that the Ministry, in exercising its policy primacy role, would
stipulate the dimensions required for assessment of any major legislative/regulatory/policy
change. This RIA would serve as the basis for formal consultation and would be reviewed
iteratively with the Ministry throughout the policy development cycle.
The Regulatory Impact Analysis, according to best practice, would include substantive
discussion of:
 issue
 options analysis
 distribution costs
 consumer input
 impact on small business
 implementation plan
 evaluation plan
 consultation process and results of consultation
 inter-jurisdictional analysis, including national and international codes
The RIA, in substantive matters would become the document that would be shared throughout
the early stages of consultation and would serve as a driver in the process of proposal
development. The Tarion bylaw protocol addresses many but not all of these requirements.
Tarion staff does meet very regularly with the OHBA to discuss regulations and their impacts. It
does not appear that there is a rigorous, documented approach to the analysis.
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Theme #6: Current Consultation Processes are Not as Inclusive as Required by RIA
In the minds of some stakeholders and Board members who were interviewed, reliance on
liaison meetings three or four times a year with the OHBA does not constitute best practice in
terms of consultation. Tarion, mindful of this, has added some consumer representatives from
the Board to these meetings. The Board needs to be seized with the question of how to better
comply with best practice in consultation to ensure that the voice of the consumer is formally
heard prior to any prospective regulations brought forward to the Board for consideration.
Modifications might entail the use of the Consumer Committee, Non-builder Industry Expert
Group and focus groups.

Theme #7: Data Metrics are Evolving

Theme #8: Greater Transparency
A number of stakeholders have suggested that Tarion ought to be transparent in its regulatory
decision-making making public more documents Relating to statutory decisions.

Theme #9: Task Force on Delayed Closing
From time to time Tarion will establish a single purpose task force to deal with a serious and
impending issue. Just such a task force was set up under the able leadership of Justice
Iacobucci to deal with the matter of “delayed closure”. Great care was given to the composition
of the task force. Participants laud the inclusionary efforts of the organization. After a lengthy
and methodical approach to the problem, a set of recommendations was presented to and
approved by the Board. There are some observers who are concerned that the consensus
around the solution reached is now being undermined through the OHBA-Tarion liaison
Committee. The question of process thus arises.

Theme #10: Government is Responsive to Regulator’s Needs
Board members perceive the Ministry as responsive to the regulatory and legislative needs of
Tarion.
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Tarion is not a DAA. However, the Ministry through its letter of Agreement has established the
need for performance metrics for the purposes of the oversight function it performs, and as an
aid to the regulatory governance function. Tarion staff are working to improve the data metrics
provided to the Ministry.

5.4

Summary and Observations in Regulatory Governance
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To further align with best practices in regulatory governance, the following areas offer room for
improvement within Tarion:


Need for a Regulatory Affairs Committee



Ministry to develop policy around Regulatory Plans, RIAs, consultation policy



Necessary amendments would be required to the current Ministry Letter



Process adjustments would be required from the Ministry and Tarion



Consultation strategy with stakeholders needs to be developed that would include both
the consumer and the builder communities, with clear processes enunciated



Best efforts need to be directed to enhance transparency
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6.0
6.1

Stakeholder Relations
Tarion and Stakeholder Advice

Under the existing legislation, the matter of stakeholder relations is not addressed. No
stakeholder committee of the Board is mandated. Tarion has clearly felt the need over the
course of its existence to seek input from consumer and industry stakeholders. These have
clearly been addressed in divergent ways.

Consumers to date have been represented by “consumer representatives” from the Board of
Directors. Until recently, very little effort was made to cultivate effective and informed consumer
input into Tarion’s decision-making. The new Consumer Committee of the Board, along with its
consumer advisory group will be expected to step into what has hitherto been somewhat of a
void in the Corporation’s stakeholder relations.
6.2

The Representational Matrix

Tarion has a “representation matrix” in its corporate structure, designed to ensure a certain mix
of representation. Tarion is working on a skills matrix to assist in the selection of its Board
members. It hopes to obtain Board approval to implement the new skills matrix during its
nominations process in November 2009. The question of representation, however, is larger
than adjusting nominations to be mindful of a skills matrix.
6.3

The Consumer Voice

In addition to three official consumer representatives on the Board appointed by the Minister, a
“consumer” Board member also sits on each of the six Board Committees as well as the
Nominations Committee.
As described in a paper developed by the Consumers Council of Canada, consumer interests
124
may be described as:
 The protection of consumers from hazards to their health and safety
 The promotion and protection of economic interests of consumers
124

Consumers’ Council of Canada. Improving the Effectiveness of Consumer and Public Representatives on Delegated
Administrative Authorities, S. Bulhoes and M. Lio, March 2006, p. 12, from the United Nations Guidelines for Consumer
Protection.
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Industry stakeholders are seen predominantly as one industry group: the OHBA. As discussed
earlier, the relationship between OHBA and Tarion is complex and symbiotic, making any
decision of the Board de facto representative of its dominant stakeholder group since it
nominates over 50% of the positions on the Tarion Board. Furthermore, the OHBA-Tarion
liaison meetings provide additional opportunities for Tarion Board members to hear about the
views and concerns of the OHBA. No such opportunities are offered to any of the other builder
or contractor organizations in the Province. There are a number of individuals interviewed who
suggested that the sole reliance on OHBA is skewed.
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6.4

Access of consumers to adequate information to enable them to make informed choices
according to individual needs and wishes
Consumer education
Availability of effective redress
Freedom to form consumer and other relevant groups or organizations and the
opportunity for such organizations to present their views in decision-making processes
affecting them
Reflections from the Board

One Board member suggested that the Board ought to be comprised equally of builder and
consumer representatives, as “the Board is controlled in terms of votes by builders. Builders
have exercised their majority on a number of occasions to maintain, control and stifle
opposition”. However, at the end of the day, ten of fourteen Board members surveyed felt that
the balance of stakeholders was sufficient, and twelve of fourteen said that the board discussed
frequently the notion of public interest. With respect to stakeholder practices, most who
responded were satisfied with the practices between the Ministry, the Board and staff. Two
people were not satisfied with the engagement practices and three were not satisfied with the
relationship between the stakeholders and their constituencies.
It is important, at this stage, to comment on the growth and maturation of Tarion. Clearly, there
have been attempts of late to deal with the perception of “industry capture”, and the nature of
relationships with the constituencies and consumers.

6.5

Reflections from Stakeholders

Theme #1: Delayed Closing Task Force was a Model for Inclusionary Participation
In the minds of a number of stakeholders, the approach taken by this Task Force was
inclusionary, and respectful of the many stakeholders, including consumers that need to be
heard when dealing with complex regulatory change.

Theme #2: Strengthening the Consumer Voice
Apart from the fiduciary dilemma, namely that consumer representatives once having been
nominated to a board, must act in the best interest of the Corporation, there is a sense that the
consumer voice needs to be strengthened. The Canadians for Properly Built Homes (CPBH),
like the Consumer Council of Canada, notes the power discrepancies between industry
representatives and consumer representatives in terms of data availability and resources.
CPBH would like to see broader ranges of issues brought forward in consumer reviews, and
would like the annual consumer survey to be opened up to consumers who have purchased a
new home within the last five years. Critics would suggest that greater transparency would aid
the consumer in knowing what is happening, namely, posting by-laws on the website.
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Theme #3: Public May Not be Aware of the Distinction Between Insurance and a Warranty
Board members and stakeholders alike agree that the public needs to be made aware of what a
warranty program is and is not.
6.6

Summary and Observations in Stakeholder Relations

Tarion has begun to examine the issue of stakeholders- both in terms of the Governance
Committee’s discussion of a skills matrix, and the reinvention of the Consumer Committee.
Stakeholders and board members past and present offer a number of areas, as expressed in
the above themes, where there is room for continuous improvement:
Impact analysis that includes assessment of considered changes upon the consumer
must be made mandatory before the Board considers a regulation change



Structural, process, and training improvements to empower the consumer/public
representatives



Reliance on the OHBA-Tarion liaison committee as one of the main means of gleaning
input needs to be reconsidered



Stakeholder input needs to be considered in light of structure and composition of the
Board
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7.0

Operational Performance
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The following section of this review is an evaluation of the Tarion Warranty Corporation’s
125
operational performance . The assessment focuses on the core operational functions of the
organization, following the Evaluative Framework established for this review which includes
licensing and registration, monitoring and inspections, warranty claim processing, enforcement
and inspections, appeals and customer complaint handling, public education and
communications, evaluation and the compensation fund, which in Tarion’s case is called the
“Guarantee Fund”. Within the evaluation section, further detail is found covering Business
Planning, Performance Reporting, Benchmarking, and Consumer Surveys. Finally, summary of
considerations and opportunities for improvement is presented.
7.1

Overall Performance

Purchasers of new homes in Ontario have been protected through a warranty program since
1976, when the Ontario New Home Warranty Program was implemented. Since 2002, there has
been significant change within the organization that administers the Ontario New Home
Warranties Plan Act. These include:







Customer Service Standards - The implementation of a Customer Service Standard,
described in Builder Bulletin 42, which outlines roles and responsibilities, processes and
procedures, and timelines. It establishes the minimum after sales service standards
required by builders and Tarion.
Increased Communication - As part of the CSS, the accompanying Homeowner
Information Package outlines responsibilities of the homeowner, Tarion and the builder
in plain language, and is distributed to all new home owners.
New and improved website.
Renaming of the Organization - ONHWP was renamed Tarion in 2004, and by its own
account, this renaming/rebranding marks its transformation into “a modern, customerfocused organization.” (Annual Report 2004, pg. 12).
Increased Warranty Coverage
¾ Increased the aggregate warranty coverage limit available to new homeowners from
$100,000 to $300,000;
¾ Increased the coverage limit for deposit protection from $20,000 to $40,000;
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Sources:

Interviews with Senior Management

Annual Reports (2004 – 2008)

Consumer Survey Results - Understanding New Homeowner Experiences with Tarion, 2007

Project Simplify: Context and Reaction Among New Homeowners, Final Focus Group Report, May 2002

Strategic Plan Appendix J – Key Performance Indicators

http://www.consumerscouncil.com/site/Consumers_Council_of_Canada_69/pdf/Gaps.pdf

2009 Business Plan

2007 Builder Survey “Tarion Awareness, Usage and Perceptions Among Registered Builders”, January 2008.

http://www.lat.gov.on.ca/english/appeals/formsTOC.htm

http://www.tarion.com/HOME/New+Home+Builders/Builder+Arbitration+Forum/

http://www.tarion.com/HOME/Warranty+Protection/How+the+Statutory+Warranty+Works/AppealingADecision.htm

Sample Decision Letter

LAT Claim Booklet
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¾ Increased the coverage limit for financial loss protection for purchasers of contract
homes from $20,000 to $40,000;
¾ Reviewed and revised the Delayed Closing Warranty.


End to End Call Tracking – allows digital recording for quality control ie., improve areas
where staff could improve their responses.



New automation – new information systems to facilitate information gathering and storage,
recording reserves and processing claim payments.



Builder and Homeowner (Internet) Portals – allow for direct interface with Tarion.



Introduction of New Homebuyer Ombudsperson.

7.2

Operational Functions

Currently, Tarion is a well performing organization that has implemented effective processes
and procedures to perform its mandate to administer the Ontario New Home Warranties Plan
126

Act, which includes:







Protecting new home buyers from builder failures or defaults (such as substandard
construction, faulty workmanship and materials, incomplete construction and loss of
deposits), through the development, promotion and administration of statutory
warranties.
Promoting better communication between builders and buyers of new homes.
Providing new home buyers with a forum for complaints about builders and assisting in
their expeditious and equitable resolution.
Establishing and maintaining a guarantee fund that provides for the payment of
compensation under the Plan.
Informing and educating new home builders, and through research programs promoting
progressive improvement in the quality of housing in Ontario.

The following sections outline the work Tarion undertakes as part of its core functions to deliver
on its mandate, and presents a number of metrics used to monitor and report on Tarion’s
performance.

126

2008 Annual Report, Page 3.
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Customer survey information from 2002 to 2004 onwards show a dramatic shift from a decidedly
negative view of the organization before the introduction of the Customer Service Standard, to
positive survey responses. The stabilization of positive survey responses through 2007 and
2008 demonstrate that the efforts to transform Tarion have paid off in the area of customer
satisfaction.

Licensing and Registration
Tarion licenses all new home and condominium builders in the province of Ontario. In order for
a builder to be licensed, they are assessed by Tarion on technical ability, business skill, and a
financial analysis. Licence Fees increased May 1, 2009, after being stable for 18 years (last
changed in 1991), and are $2,500 for new builders, $600 for builders with prior registrations,
and a $500 renewal fee. The median licensing turnaround time is 42 days. The 2007 Builder
survey reports 84% of Builders surveyed would agree with Tarion being described as “timely”,
127
which suggests that turnaround times meet industry needs.
Builders Registered
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A Fast Track Renewal process exists for Builders that have been operating a minimum of three
years and build five or less units a year as well as a good performance record and credit rating.
This category of builder has been demonstrated over time to be of lower risk, allowing Tarion to
undertake a more streamlined renewal process that is faster and costs less to perform. Since
the renewal fee is designed to cover the cost of processing renewals, these savings are passed
on as the license renewal fee under the Fast Track process is $300.
Licensing and renewal has risk-based elements as the amount of builder security required is
based on risk, as is the ability of builders to be part of the fast-tracked renewal process.
A different type of ‘registration’ that occurs under the Warranty Program, is the enrolment of a
home in the program itself. All new homes built for sale or under a construction contract must be
enrolled with Tarion before building permits are issued, so a new home is required to be
enrolled in the Warranty Program before construction even begins.
127

2007 Builders Survey “Tarion Awareness, Usage and Perceptions Among Registered Builders” , Page 7.
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New Home Enrolments
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Enrolment fees are calculated based on the value (sale price) of the home, and are made
available on the fee table Schedule in Builder Bulletin 27. Minimum enrolment fees are $385 for
homes under $100,000, and capped at $1,500 for homes with a sale price of greater than
$1,000,000. Although these fees are paid to Tarion before construction, the fee itself is
eventually paid for by the buyer of the new home, with the warranty period starting the date of
possession. Currently, the fee schedule formula is based purely on the value of the home, and
does not take other risk factors into consideration.

Monitoring and Inspections
There are different types of inspections undertaken by Tarion. As part of the Warranty process,
the builder is required to conduct a pre-delivery inspection (PDI) of each new home before the
owner takes possession. This is typically the first opportunity a homeowner gets to see the new
home in its completed state. The intention of this inspection is for the builder to guide the
homeowner (or a designate) through a comprehensive inspection and show the homeowner
how to operate the systems in the home, such as ventilation, plumbing and heating. It is during
the PDI that any damaged, incomplete or missing items as well as anything which is not
operating properly should be identified and recorded to verify that they existed prior to
occupancy. At the conclusion of the PDI, a Certificate of Completion and Possession (CCP) is
signed, which marks the official date of possession and establishes when the warranty coverage
begins.
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Total Homes Under Warranty: Homeowners may contact their builder at any time to submit a
claim on the builder’s warranty. However, once the warranty period starts, the Homeowner has
two opportunities to make statutory warranty claims to Tarion in the first year, within the first 30
days of possession using the 30-Day Form, and within the last 30 days of the first year of
possession, using the Year-End Form. These forms trigger Tarion involvement, and set the
maximum allowable timelines for builder resolution to those claims as outlined in Builder Bulletin
42. If there is a dispute over whether an item is covered under the warranty or not, a conciliation
inspection can be requested by the Homeowner. Conciliation inspections have a fee associated
with them, which will be $250 for homeowners and $1,000 for builders as of July 1, 2009. If the
inspection identifies a warranted item, the Homeowner has the fee refunded, and the Builder
has their fee applied. In past annual reports, the number of conciliation inspections had been
tracked and reported, however Tarion sees that statistic as not a very useful measure, e.g.,
double counting, difficulty in allocating condo visits (e.g. common areas, multiple units in same
building). Instead, the current metric used is the percentage of submitted forms that result in a
conciliation inspection. This demonstrates the responsiveness of builders, and a lower
conciliation inspection percentage suggests that fewer homeowners need to ‘escalate’ to Tarion
to make statutory warranty claims due to the Builder not satisfying the concern/claim/need of the
Homeowner. 2008 saw less than 4% of the Year-End Form submissions result in a conciliation
inspection.

128

Please note: “Total Homes under Warranty” numbers for the years 2002-2008 come from the 2006 and more recent Annual
Reports. Numbers for the years 1999-2001 come from Annual Reports pre-2006. There is a data inconsistency between the pre2006 and the 2006 and more recent Annual Reports for the years 2002-2005.
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Enforcement and Investigations
Tarion employs a team of inspectors to uncover builders and vendors in Ontario who build a
new home without a licence, or do not enrol new homes with Tarion. Tarion treats illegal
building as a very serious problem, since it costs the Warranty Program. All new homes in
Ontario are covered by the Warranty Program, even those that were built illegally (illegally built
homes account for a disproportionate amount of the warranty claims). Tarion’s investigators
work with the municipalities and building officials to find and prosecute offenders. Tarion also
has an anonymous tip line for individuals to report on illegal building. Fines are stiff, as “under
the Act, fines of up to $100,000 can be imposed by Ontario Courts. Convicted offenders may be
imprisoned for up to one year, placed on probation and/or required to pay Tarion any monies
129
owed.” Outcomes of the enforcement activities are reported online in the Enforcement
130
Quarterly Conviction Report, posted on the Tarion website.
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Convictions

Appeals and Customer Complaint Handling
“Customer Complaints” to Tarion typically take the form of claims under Statutory Warranty the
process of which is covered under (a) Builder Bulletin 42, and (b) the Homeowner Information
Package. These complaints are either dealt with through informal mediation efforts, or formally
via conciliation, inspections, and warranty decisions. These are essentially complaints against a
builder, by a homeowner.

129
130

Tarion Website, http://www.tarion.com/HOME/New+Home+Builders/Illegal+Building/
http://www.tarion.com/HOME/New+Home+Builders/Illegal+Building/Enforcement+Quarterly+Conviction+Report.htm
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Enforcement Activity

The process for handling these types of complaints (claim handling) is well documented.
Homeowners may have an issue with the timing, as Builder Bulletin 42 offers significant
timelines of 120 days for the Builder to respond after submission of the 30-day Form. Recently,
Tarion’s techniques of ‘working the file’, where Tarion staff play a more proactive, facilitator role
in bringing clarity to the issue and increasing communication between the two parties, have
been implemented to accelerate the process and drive towards a timely mutually agreeable
resolution. This should cut down wait times, and increase Tarion’s ability to carry out its
mandate of ‘promoting better communication’, and assisting in the ‘expeditious and equitable
131
resolution of complaints’.
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Complaints beyond a warranty claim generally fall under three sources of dissatisfaction:
1. Homeowners or builders that don’t like the statute itself. They may complain about the
timelines, e.g. form late so not eligible, warranty lapses after seven years. Tarion can try
to explain the business reason behind the rules, but the rules come from the Act.
2. Complaints about service. The complaint is escalated to the manager, who can escalate
up through the organization all the way to the President if required. An internal HR
process exists to deal with complaints against staff (e.g. rudeness, conflict of interest).
3. Complaints about decisions. The Contact Centre staff knows the process/people and is
trained to look at the full context to see if they can provide help in explaining the decision
in terms of the scope of coverage and Tarion processes. Issues can be escalated up to
a manager and in appropriate cases to senior management. Homeowners can also seek
assistance from the New Homebuyer Ombudsperson Office and that process is
described on the Tarion website. However, if they have not been at least to the first level
of management, the Ombudsperson would redirect them and help them reach the
appropriate person. For builders, the Builder Relations department is an informal first
step in disputes.
If the complaint about a decision is not resolved through explanation of the decision, there are
two options. For builders, the Builder Arbitration Forum process is a private arbitration program
set up for builders who disagree with a Tarion report, specifically whether an item is warrantable
or conciliation is chargeable. Information about the role of the Builder Arbitration Forum,
including Builder Bulletin 41, Fact Sheet, FAQs, Instruction Sheet and forms are easily
accessible on the Tarion website. Builders are required to pay a non-refundable administration
fee ($787.50, $750 plus GST). The unsuccessful party pays costs of the arbitration (arbitrator’s
fees and facilities’ fee).
The Licence Appeal Tribunal hears appeals from homeowners wishing to appeal a Tarion
decision, and hears appeals from builders who can appeal Licence Proposals (and chargeables
that are part of the proposal). LAT was established for licence issues, but Tarion uses it for
home buyer warranty claim dispute resolution as well. Fees exist with the homeowner fee being
$100. Tarion pays LAT’s other charge of $765 per day of hearing. LAT is seen as effective,
understanding the workings of Tarion, and is reported to be a better option than small claims
court. In 2008, 153 homeowner appeals were resolved by LAT, of which only 26 went to
hearing. The difference in number is due to most cases getting settled before the hearing, often
131

Annual Report 2008, pg. 3
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because new information is made available, the pre-hearing settles the dispute, or in some
cases, people abandon the appeal.
Timelines are reported to be long for Builder LAT decisions. Discussions are underway to
develop a prioritization/escalation process for LAT hearings to prevent builders who are
uncooperative and not interested in complying with the Act to have their licence revoked in a
timely fashion.
When a homeowner receives a decision denying a warranty claim, the homeowner is provided
with information on how to appeal the denial of a claim to LAT (a further appeal to the Divisional
Court is also available.) This information includes a booklet produced by the LAT that provides
the Appeal Form and describes the process.

Public Education and Communications
According to surveys, awareness of Tarion among the general population in 2007 was 15%,
while among new home buyers it was 50%. To communicate to homeowners, raise awareness
and inform them of their coverage under the Warranty Program, Homeowner Information
Packages are given to each new Homeowner. Brochures are also available on Warranty
Coverage, and the PDI.
Educational seminars for new Homeowners were introduced in 2004 in major cities (Toronto,
Ottawa, and London): 24 sessions a year with 5000 attendees in total. Seminars are being put
online to increase reach, with the in-person sessions being put on hold as they are being
replaced by the online program. The Website has received very positive feedback: 200,000
unique visitors annually.
In the past, Tarion advertised in print, radio, and TV. With budgetary cuts, radio and TV have
been cut, and print is limited (Toronto/Ottawa papers). Advertising is now focused on new
homeowners. A CD is being developed to go out to builders to hand out to potential new buyers.
Although people have the Homeowner Information Package, which has helped, not everyone
reads it. The biggest gap identified is in the knowledge of what is covered and what is not, in the
warranty. Also, people’s expectations pose a challenge, so the intention is to educate buyers
and potential buyers on warranty coverage through the CD presentation. The CD is to be
launched in September. It will be mailed out to homeowners, and distributed by new home
builders. This approach is designed to be an inexpensive, easy way for the customer to learn.
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For the general public, information on the appeal process is less accessible. The Tarion website
simply refers to LAT and links to the LAT website. The appeal of a Warranty claim is not
immediately obvious. The Warranty Program is mentioned on the LAT website within the
"Appeal Form - Registration, Certificate, Licence" and the associated guide, and in the “Appeal
Form – Claim Denial” and its guide. However, there is no mention of Tarion. Naturally, the guide
lists the full name of the Act (Ontario New Home Warranties Plan Act), but it is unlikely that an
individual, who has not received a Decision Letter, would readily understand from the website
that LAT is a forum for Tarion warranty decision appeals.
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Tarion also offers a number of opportunities to improve professionalism among builders. This is
done through a dedicated Builder Relations department of nine staff. Activities of this team
include coaching builders in customer service, and helping them via demo Pre Delivery
Inspections. Many Builder Relations staff (over 50%) are previous builders, and all have
significant experience in construction and are reported to be well respected in the industry.
These Builder Relations staff hold free of charge “File Clinics” offered almost monthly where
builders are invited to come and learn how to deal with specific topics (e.g. how to deal with
mould), or how to deal with after sale service, through Builder to Builder discussions.

Evaluation
A fulsome Risk Management Program was introduced 3 years ago at Tarion. Currently a
quarterly risk review is undertaken, monitoring and assessing changes to approximately 70
organizational risks. Annual risk reviews are more thorough and include a full assessment of
each risk. Risk results are analyzed by management and reviewed by various Board
committees. All risk results are reviewed by the Board. Certain risks, (e.g., strategic risk) are
analyzed directly by the Board. This risk assessment process is deemed effective based on
experiences with risk events in the past few years.
A number of changes to the Warranty program have transferred risk back to the builders. In the
past, the maximum warranty coverage was $300,000 but builders were only liable for up to
$150,000, with Tarion covering the balance. As of May 1, 2009 Builders are now responsible for
the full $300,000 coverage limit. As of January 1st, 2010 there will be another change in the
warranty program where builders will be responsible for the full 1-7 timeframe, in contrast to the
current model where major structural defects warranty items from years 3-7 are Tarion’s
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responsibility. In addition to saving money, these changes may also change Builder behaviour
as they are assuming their own risk/consequences of construction quality.
Other examples of risk-informed decision making approaches to business processes are
evident, such as Builder Bulletin 28 where there is an assessment of risk used to determine
conditions of security, which includes risk scoring on the categories of Size of Builder, Tenure of
Builder, Business/Technical Skills, Financial Information. Also, some risk-based compliance
mechanisms exist now (e.g. additional requirements for new entrants and for condos) and
further strategies are being discussed and considered for the future. Opportunities exist in the
area of enrolment fees, as the current fee structure is not risk based, with the drawback that
there is no compliance motivator inherent in the enrolment fee structure as the fee is paid by the
customer, at a rate based solely on the value of the home.

Tarion Annual Reports mainly report activity measures. Past years included highlights of key
projects and initiatives undertaken in that year to support Tarion’s mandate. Both the 2006 and
2007 Annual Reports had “Strategic Initiatives” listed in their inside covers. They identified at a
very high level but did not include commitments for the next year. The current Annual Report
omits the high level overview of achievements and does not contain a list of initiatives.
A Business Plan exists that articulates Strategic and Major Operational Initiatives, their
Stakeholder Focus, and Estimated External Cost. Initiatives are grouped by a) Initiatives carried
forward from previous years, b) New Initiatives Proposed with funding, and c) New Proposed
Initiatives. Initiatives in “a” are scheduled to be completed in 2009, but little indication is given as
to timing, sequencing or prioritization. Current KPIs for Projects/Initiatives were not determined
in the Business Plan or Strategic Plan.
These Business Plan initiatives are not represented in the Annual Report. Articulating specific,
measurable, time-based project performance metrics for each initiative outlined in the Business
Plan is a best practice. An opportunity exists to further refine Business Plan details on initiatives,
and raise the profile of some initiatives by including them in the Annual Report. This could be an
effective communication tool to stakeholders of future Initiatives, and future Annual Reports
would then be able to document and publish achievements and results against these targets.
Performance Reporting and Metrics
Reporting of Performance Metrics: The 2003 Accountability Arrangement negotiated between
Tarion and the Ministry of Consumer and Business Services outlines the quarterly submission of
“Key Operating Data” as performance measurement. Quarterly reporting has been expanded
over the years since the 2003 Accountability Arrangement, for example, with complaint data in
2007, and “Top 10” list of warranty claims in 2008.
At the same time however, significant internal reporting and the Key Performance Indicators
(KPIs) used for measurement of core functions go well beyond the data included in the
Quarterly Reports requested by the Ministry. Some of the information asked for by the Ministry
is not related to Tarion’s performance, as it is purely statistical and not something that Tarion
controls (e.g. average selling price of house.) This suggests a significant gap between the data
requested by the Ministry to assess and track Tarion’s performance over time, and how Tarion
measures, tracks and reports to its Board. Perhaps an opportunity exists to enhance the
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Strategic and Business Planning

Quarterly Reports to include financial performance, in addition to the activity type metrics
currently supplied.
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Tarion has assigned a dedicated staff person as Ministry coordinator for both day-to-day issues
management, and to coordinate the quarterly reporting submissions and the associated
question and answer interactions that follow. A positive relationship is reported between Tarion
and the Sector Liaison Branch.
Performance over a representative timeframe is included in the Annual Reports. The most
recent Annual Report, 2008, presents process and activity measures on a year-over-year basis
going back five years in categories such as: New Home Enrolments, Warranty Service
Statistics, Number of Claims Paid, and Enforcement Activities. The Annual Report naturally
includes Financial Statements that demonstrate the financial position of the organization, with
reference to previous year’s performance.
Both the 2006 and 2007 Annual Reports however, offer a number of year-over-year operational
numbers with five year trend indicators that are absent from the 2008 Annual Report. Among
the five year trend activity measures absent in the 2008 report that are available in previous
years:
 Recoveries from builders (only 2007/2008 numbers given in financials)
 Builder Security Held (only 2008 amount given)
 Total Assets (in financials with 2007 comparison)
 Builders Registered (only 2008 number given)
 Warranty Claim Liability (only mentioned in financials in Note 8, giving 2007 and 2008
data)
 Homes with Conciliation Inspection (absent)
Homes with Conciliation / Claim Inspections statistics are available in previous Annual Reports
2007, 2006, 2005, 2004, each with five year trend analysis, offering data back to 2000 from the
2004 Annual Report. Homes with Conciliation had been a prominent activity measure in 2006
and 2007, with the forward looking claim within the 2007 Report that “We expect the number of
132
inspections in 2008 to represent a more standard level of activity.”
It is unclear what that
standard level of activity might be, as the 2008 Annual Report appears silent on Homes with
Conciliation Inspections. Discussions with Tarion executives lead to an explanation that
Reconciliations are a flawed statistic, for example, they do not factor in mediation. Nevertheless,
the data was previously highlighted in annual reports and some commentary is provided to
suggest that there ought to be a shift in focus to other metrics in the future.

Another example of trend analysis that is no longer presented in the 2008 Annual Report that
was available in previous reports is Warranty Claim Liabilities. These averaged approximately
$53 million between 2002 and 2007. In that time, Liability estimates had a low of $47.847 million
(2006) and a high of $57.871 million (2003). The five year trend is not represented in the 2008
Annual Report; however the financial statement identifies the estimate of future warranty costs
as $73.675 million in 2008. While Warranty Claims are prefaced as something that have
133
significant measurement uncertainty , and it is noted that provisions for new claims and
increases to existing claims were $26.3 million, “which is substantially higher than at any time in
132
133

pg. 13, 2007 Annual Report
2008 Annual Report, page 30
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the recent past” it only reports that “these were not a result of the current economic
135
conditions” . It does not explain why the liabilities that had averaged around $53 million for the
past six years are now above $73 million. As it turns out, this is due to two significant warranty
liabilities, not due to the recession.
The format and content of the 2006 and 2007 Annual Reports, in contrast, offer upfront,
graphical “Key Operational Highlights”, some of which are absent from the 2008 Annual Report.
Examples were found where data reporting gaps exist.
Use of KPIs

The recession of the 1990s resulted in a tough financial position for the company, with the
lessons learned from that era resulting in a specific approach to use ‘boom’ years to accumulate
capital and influence the current implementation of KPIs that reflect the corporation’s ability to
handle obligations. The philosophy that homeowners, builders, and the government want Tarion
to be strong in order to fulfill its mandate, have focused many of the KPIs on the financial health
of the corporation. Quarterly financial investment reports are made to the Investment
Committee, where fund managers report performance, discuss strategy, and explain positions.
The current Strategic Planning document “Meeting the Challenges – 2009 - 2011” includes a
number of cost-cutting measures and future forecasting models that map out how the
organization is reacting to the current economic downturn, including actively tracking the bottom
line impacts of cost cutting measures, and modeling results out over a 10-year period.
The Strategic Plan “Meeting the Challenges – 2009 – 2011” demonstrates a proactive
organization that is responsive, willing and able to adapt to changing market conditions and
accelerate change within the organization to respond to the severe recession, and position the
organization to reverse the negative trend in the ratio of core operating expenses to operating
revenues. This plan establishes KPI’s with specific measures and tests that demonstrate a
sophisticated and mature, best practice approach to monitoring and reporting. The Key
136
Performance Indicators adopted by Tarion to measure performance are:
 Capital Management Framework
 Productivity – Ratio of core operating expenses divided by (earned enrolment fees +
builder registration and renewal fees)
 Operational Effectiveness – Budget bottom line
 Operational Effectiveness – Net Claims Incurred Loss Ratio
134
135
136

Ibid, page 22
Ibid, page 22.
Tarion 2008 Strategic Plan “Meeting the Challenges – 2009 - 2011”
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Tarion Warranty Corporation, as its name suggests, administers a Warranty Program, and
beyond its regulatory role to ensure builders comply with the Ontario New Home Warranties
Plan Act, the corporation sees itself as very similar to a surety insurance company. As such, in
large part it measures its consumer protection capacity as its ability, for the long term, to provide
warranty coverage and protect consumers regardless of recession or market conditions. In light
of this, many of the KPIs and performance tests applied by Tarion are similar to a regulated
insurance company. Minimum Capital Test, DCAT (Dynamic Capital Adequacy Test), long term
business cycle (11 years) and catastrophic loss scenario planning are applied, all of which are
reviewed by an audit committee.








Operational Effectiveness – % of claims recovered
Employee Engagement
New Home Buyer Satisfaction
Builder Satisfaction
Investment Portfolio Returns
Projects (If any)

Tarion’s KPI approach, including clear statements of: a) Desired Key Outcome; b) Measurement
and Benchmark details; c) Targets including thresholds and ranges – green, yellow, red; and d)
three-year forecast results where possible, offer a best in class approach to operational
performance measurement.
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Benchmarking
Benchmarking coverage across Canada is seen as a useful exercise, and what had originally
been reported as ‘some work in this area’ was actually extensive research to prepare a chart
comparing warranty program coverage across Canada. In fact, the Consumers' Council of
Canada prepared a study called "Gaps in New Home Warranty Coverage Across Canada"
based on, among other things, the research provided by Tarion. Continuation of the work in this
area is suggested:
Other benchmarks include the comparisons related to:
 Capital adequacy – benchmarked against P&C, assurance businesses
 Investment portfolio – benchmarked against DEX Universe, DEX 91-day t-bill, S&P /
TSX Composite index, MSCI world
 Employee Engagement – benchmarked against Hay’s norms (survey)
 Homeowner satisfaction – survey measured against previous years
Consumer Surveys
Focus groups were held in May 2002, before Customer Service Standards were introduced.
From those sessions, it was clear the ONHWP did “not enjoy a positive reputation among
137
consumers”.
The report goes on to say that those who had contact with ONHWP were
“critical, negative and cynical”.
In September 2004, follow-up sessions were held with the same people through focus groups
and a phone survey. Things had improved dramatically, as some of the effects of the initiatives
aimed at improving the approach and standards related to warranty complaints and claims
known as Project Simplify took root.
In 2007, a third party was retained to run satisfaction surveys on a statistically significant
number of consumers who took possession of a new home in the previous year. Homeowners’
overall impressions of Tarion are very positive with 85% perceiving the organization favourably.
In 2008, a follow-up survey was conducted, with results that were consistent with the 2007
results - with 86% of homeowners having a favourable impression of Tarion. Generally positive
and consistent results in 2007 and 2008 demonstrate stabilization along a favourable trend line.
In 2007, Builders Survey was also conducted, with overall satisfaction with Tarion at 89%.

137

Focus Group Report, pg 5
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The corporate intent is to continue to do annual surveys, in order to measure the corporate KPI
on customer satisfaction; however the annual survey will be scaled down due to cost-cutting
measures. Assurances were given that despite being scaled back; the surveys would continue
to be run by a third party and would be large enough to offer statistically valid results to compare
against previous KPI measures.
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Fundamental to the ability of Tarion to perform its mandate is the maintenance and health of its
Guarantee Fund (a compensation fund principally to backstop the warranty obligations of
builders). Specific KPIs that identify performance in how the Fund is managed include:
Investment Portfolio Returns, Productivity – Ratio of core operating expenses divided by
(earned enrolment fees + builder registration and renewal fees), Operational Effectiveness –
Budget bottom line, Operational Effectiveness – Net Claims Incurred Loss Ratio, and
Operational Effectiveness – % of claims recovered demonstrate financial responsibility.
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In this case, financial accountability is demonstrated through multiple financial KPIs, and the
positioning of the fund as the last resort to fund warranty claims. The process for making a claim
is described in both Builder Bulletin 42 and the Homeowner Information Package. The general
principle is that builders are required to honour the statutory warranties and Tarion enforces that
obligation. If a builder fails to honour warranty obligations, Tarion will either fund the warranted
work or hire contractors to do the work. With certain exceptions builders will be required to
reimburse Tarion for amounts paid out of the Guarantee Fund plus 15% administration fee for
repair work. The funds in the Guarantee Fund are used principally to backstop the narrow
statutory warranties, (e.g., where a builder fails to honour the warranty perhaps because it is
bankrupt) and as necessary (e.g., in economic downturn) to fund Tarion operations.

7.3

Summary and Observations in Operational Performance





Overall, Tarion is a well-run, mature organization with the necessary processes and
controls to effectively administer the Ontario New Home Warranties Plan Act.
Tarion executives have recently implemented advanced Key Performance Indicators to
monitor critical performance metrics on the financial health and specific outcome
measures of the organization.
Opportunities exist to enhance the organization’s reporting of projects/initiatives to
include clear, specific, time-based performance metrics.
Redesign of the 2008 Annual Report has created year-over-year inconsistencies in the
way the data is reported, and the type of information provided. While the 2008 Annual
Report has some new offerings (Tarion Customer Service stories), it offers fewer
instances of trend analysis than previous years (specifically 2006, 2007). Consistent
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metrics are best practice, and when changes need to be made to evolve reporting,
commentary and explanations are recommended.


A bold Strategic Plan has been drafted and approved to aggressively address current
financial realities.



Linkages could be improved between the Strategic Plan, the Business Plan, and the
Annual Report.



Customer Survey information demonstrates a dramatic improvement in Homeowner and
Builder satisfaction with Tarion, with positive and consistent customer surveys for 2007
and 2008.

Elaine Todres and Associates - DAA Review Phase Two
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8.0

Tarion-Specific Recommendations

Tarion is an organization in transition. A number of issues, mostly relating to governance, rulemaking and accountability have been made plain in a Ministerial Letter. The hiring of a new
CEO who is committed to working with the Board to enhance Board dynamics, and introduce
both fiscal rigour and compliance with best practice in governance is starting to yield significant
results. Within the context of significant effort that has been exerted to enhance stakeholder
relations, improve the functioning of the Board, and seek methods to improve relations with
consumers, areas for improvement have been identified.

Elaine Todres and Associates - DAA Review Phase Two

Corporate Governance


Overhaul of the governance structure respecting Board composition, committee
structure



Strengthen annual governance reviews

Regulatory Governance


Establish a Regulatory Affairs Committee that would oversee regulatory development
and provide oversight to regulatory functions



Ministry to develop policy around Regulatory Plans, RIAs, consultation policy.



Tarion to provide intended changes in regulation to Minister prior to Board affirmation



Enhance transparency in terms of documents and materials available on the web site

Oversight


Amend the Accountability Agreement to provide more clarity around those matters for
which the Ministry has policy primacy

Stakeholder Relations


Develop an impact analysis that includes assessment of considered changes upon the
consumer and the public as well as the building sector and implement an appropriate
process for consultation that includes RIA analysis.



Alter Board composition to significantly impact stakeholder relations, as the nature of
“stakeholder” will have been broadened



Enhance the current processes of stakeholder liaison to include more formal input from
Consumer Committee

Operational Performance


Improve linkages between the Strategic Plan, the Business Plan and the Annual Report



Enhance Tarion’s project reporting to include clear, specific time-based performance
metrics
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BoFS

8

The Board of Funeral Services (BoFS)

The Funeral Directors and Establishments Act establishes a self-governing body, the Board of
Funeral Services, to administer the Act and regulate the practices of funeral directors, transfer
service operators, funeral service establishments and transfer services in accordance with the
Act and the Regulations in order that the public interest may be served and protected.

The Funeral Directors and Establishment Act dictates the composition of the Board of Directors:
a total of thirteen members, eight funeral directors (elected from amongst themselves), and five
public members (recommended to the LGIC by the Minister of Small Business and Consumer
Services). The Funeral Directors and Establishments Act establishes five standing committees Executive Committee, Licensing Committee, Complaints Committee, Discipline Committee and
Compensation Fund Committee. In addition, the BoFS also has the following standing
committees: Audit, Finance and Risk Committee, Legislative Review Committee, and
Communications and Long Range Planning Committee.

1.0

1.1

Key Participants

The Lieutenant Governor in Council

The Government, through the Lieutenant Governor in Council (LGIC) enables BoFS to
administer regulatory regimes on behalf of the Government of Ontario. Any regulatory change
requires the Lieutenant Governor’s assent, acting on and with the advice of the Executive
Council, or Cabinet. Additionally, the LGIC also appoints all members of the BoFS Board of
Directors: funeral Director and public members.

1.2

Ministry of Small Business and Consumer Services

The Ministry retains overall accountability and control of the regulating legislation and ensuing
regulations. Much like under the DAA model, the Ministry retains two key functional
responsibilities:
 Statutory/Regulatory primacy - Any changes to the statutes or regulations related to
funeral services issues managed by the BoFS can only be delivered by the Ministry
 Policy primacy - The Ministry is the senior partner in jointly developing policy
recommendations for and with the BoFS
Two key interactional foci within the Ministry are:
138

BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, p. 1.
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Established in its current form in 1990, the BoFS mandate is to ensure consumer protection by
enforcing the Act. Between 1914 and 1990, the funeral sector was under the mandate of the
Ministry of Health, and structured in a fashion similar to that of the health sector “colleges”.
BoFS’ predecessor took on responsibility for education requirements for funeral directors as
138
early as 1927, and professional development back in 1937.




Sector Liaison Branch
Policy Branch

In addition to these key responsibilities, the Ministry:
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1.3

Is accountable to the Legislature
Selects a minority of members for the BoFS Board of Directors
Establishes the composition of the Board of Directors and fees in regulation
Monitors BoFS performance to ensure that the public interest is protected by reviewing
Annual Reports that outline the Board of Directors’ affairs and operation of Prepaid
139
Funeral Services Compensation Fund.

Board of Funeral Services

BoFS is given responsibility under the legislation for delivery of regulatory enforcement, as well
as financial and legal responsibility for delivering the various regulatory services. The BoFS is
responsible for all day-to-day decision-making and management of the regulatory services
including licensing and registration, enforcement, inspections, investigations, discipline,
prosecution, education and consumer complaints.
In order to manage these tasks, the BoFS elects Directors and a Board Chair, manages risk and
liability, manages some financial issues, and runs operational issues. Under the terms of the
Act, several Board of Directors’ Committees are legislatively required, but in addition to these,
the BoFS has some latitude in establishing additional committees and advisory groups to
receive input and feedback from industry and consumer groups.
The BoFS operates as a non-for-profit corporation without share capital governed by a 13member Board of Directors, each of whom is appointed by the LGIC. Licensees vote to elect
eight Directors, whose names are then put forward to the Minister and the LGIC. The Minister
selects an additional five Directors, who are also put before the LGIC for appointment to the
BoFS Board.
The BoFS has five Board Committees mandated by legislation: Executive; Licensing;
Complaints; Discipline; and Compensation Fund. In addition, the BoFS has created additional
Board committees: Audit, Finance and Risk; Communications and Long-Range Planning;
Inspection Team; and Licensing and Administration. The BoFS has no standing stakeholder
committee – this in part because the Ministry drives the consultation process for stakeholder
input, and in part because the Board of Directors is primarily stakeholder based in terms of
representation.

139

BoFS, Funeral Directors and Establishments Act, 1990, Section 4(9).
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140

Figure 7 - BoFS Organizational Structure:

2.0

The Legal Framework

BoFS operates under two legislative regimes:
 Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
 Subject to the regulatory framework established by legislation.
Legislative authority for BoFS is derived primarily from the Funeral Directors and
Establishments Act (FDEA) 1990. This legislation establishes the principal and additional
“objects” of the BoFS, namely:









Oversee the regulation of the practices of licensees in accordance with the Act
Establish, maintain and develop standards of knowledge and skill among funeral
directors and persons who operate funeral establishments and transfer services
Establish, maintain and develop standards of qualifications and standards of practice for
funeral directors and persons who operate funeral establishments and transfer services
Establish, maintain and develop standards of professional ethics among funeral directors
and persons who operate funeral establishments and transfer services
Administer the Compensation Fund
Oversee and inspect trust accounts that funeral establishments and transfer services are
required by law to establish or maintain
Mediate complaints between consumers and licensees
141
Establish and develop standards for funeral establishments.

140

BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, page 5.
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Funeral Directors and Establishments Act, 1990, Sections (2) and (3) 1, 2, 3, 4, 5, 6, 7.
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*Reports directly to Registrar on financial matters
**Reports directly to Registrar on matters regarding new projects or development

It is important to note that these objects are written into the 1990 legislation. However, new
legislation was developed and passed in 2002, but has not yet been proclaimed -- namely the
“Funeral, Burial and Cremation Services Act, 2002”. The 1990 provisions will be altered
somewhat when/if the new legislation is proclaimed. Specifically, the principal change would be
to remove the mandate of the BoFS to “establish, maintain and develop standards etc” and
implement instead the BoFS’ ability to “make recommendations regarding the standards etc”.
The Ministry is currently working on some enabling regulations, the evolution of which was
enmeshed in a detailed and lengthy consultation process with stakeholders in both the cemetery
and funeral Director sectors.

Elaine Todres and Associates - DAA Review Phase Two

3.0

The Evolution of the BoFS

The predecessor of the Board of Funeral Services (BoFS) was created in 1914. Between 1914
and 1990, funerals were regulated under the Ministry of Health in Ontario. In 1990, with the
creation of the Funeral Directors and Establishments Act, the BoFS was brought under the
mandate of the then Ministry of Consumer and Commercial Relations.
The BoFS is among the smallest of the Ministry’s regulators, and has only ten full time
employees. The BoFS is self-funded, and derives its funding from licensing fees.
The BoFS Board of Directors has faced an unusual set of circumstances regarding (1) delays in
ministerial appointments and (2) uncertainty regarding its legislative/regulatory framework.
Vacancies among the OIC appointees have placed pressure on the Board of Directors in
exercising its statutory responsibilities. The decade of uncertainty respecting changes to the
legislative/regulatory framework has had a bearing on the Board of Directors’ ability to affect
strategic and operational planning.
What follows is a brief history of the evolution of the BoFS.

3.1

Operational Focus

One of BoFS’ key operational priorities since early in the twentieth century has been
professional development, encompassing education and training for funeral directors. As a key
component of this, BoFS has “overseen education of licensees since the first program was
developed in 1927. The BoFS approves funeral service education programs and sets
142
programming for professional development.”
In 1999, BoFS undertook a review of its funeral
service education, and this resulted in the development of a “competency profile” for a funeral
director. The BoFS then created two complementary programs, the Preceptor Outreach
Program and the Intern Outreach Program. The first provides an opportunity for preceptors to
143
“share and take advantage of BoFS resources for a successful internship.”
The second, as
its name suggests, offers interns support and workshops throughout their training.
BoFS has also invested much of its time and energy on consumer awareness since 1999 when
a modest consumer awareness campaign was first implemented. Simultaneously, complaint
142
143

BoFS, 1914 BoFS Waves of Change 2009, Spring 2009, page 2.
BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, Page 3.
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forms were designed, and focus groups held with consumers who had recently made funeral
arrangements to receive informed feedback. Consumer brochures were then developed and
distributed through funeral homes and other partners (in collaboration with the Ontario
Retirement Community Association and Ontario Long Term Care Association). Finally, a
special set of educational materials was developed for use by teachers who work with children
ages seven to eighteen who have experienced a loss, and these are expected to be distributed
sometime in 2009.

3.2

Corporate Governance

One challenge for BoFS has been the lack of inclusion of “transfer operators” at the Board of
Directors’ table. There is no licence category for transfer operator and they are not funeral
directors. Thus, they are ineligible for the eight elected spots on the Board of Director of BoFS.
They would, however, be eligible to be appointed as Ministerial representatives to the Board of
Directors.
3.3

Stakeholder Management

To accommodate its religious sector stakeholders, BoFS has of late established a “line of
communication with the Ontario Multifaith Council (OMC), and in particular, its Last Rites
145
Committee. The BoFS will continue to develop the relationship...”
BoFS talks to its stakeholders primarily through its outreach programs. The discussions are
largely unstructured, and do not necessarily revolve around regulations, but are more likely to
concern consumer education.

144
145

BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, Page 1.
BoFS, 1914 BOFS Waves of Change 2009, Spring 2009, Page 2.
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Until 1997, the BoFS Board of Directors were comprised of eleven members – five funeral
directors, five public members (not funeral directors), and one more from either camp. In 1997,
the composition of the Board of Directors was changed to eight funeral directors and five public
(not funeral Director) members. “By agreement between the BoFS and the then Minister of
Consumer and Commercial Relations, the funeral directors were to be elected through an
election overseen by the BoFS and the Minister was to put forward the names of the successful
candidates for appointment by OIC. The funeral Director members are elected in two elections:
the first ensures geographic representation from four districts; the second is an election of four
144
members at large.”
One elected member of the Board must be a licensee (funeral Director),
but not a funeral home operator.

4.0

4.1

Corporate Governance at the BoFS

The Structure and Functioning of the BoFS Board of Directors

BoFS is a not-for-profit corporation without share capital. The members of the Board of
Directors are the "members" of the corporation.
The Board is comprised of five Directors selected by the Minister of Consumer and Business
Services, and eight proposed by the Members through elections.

Elaine Todres and Associates - DAA Review Phase Two

The mandate of the organization as envisioned in the BoFS business plans for the past few
years has created four key strategic goals:





Maintain a high level of consumer protection
Advance service excellence through education and professional development
Increase public awareness
Manage uncertainty

The Board’s mandate and key objects are laid out in the legislation:


146

The principal object of the Board is to regulate the practices of the funeral directors and
persons who operate funeral establishments and transfer services in accordance with
this Act, the regulations and the by-laws in order that the public interest may be
served.... And,
- Establish, maintain and develop standards of knowledge and skill among funeral
directors and persons who operate funeral establishments and transfer services
- Establish, maintain and develop standards of knowledge and skill among funeral
directors and persons who operate funeral establishments and transfer services
- Establish, maintain and develop standards of qualifications and standards of practice
for funeral directors and persons who operate funeral establishments and transfer
services
- Establish, maintain and develop standards of professional ethics among funeral
directors and persons who operate funeral establishments and transfer services
- Administer the Compensation Fund
- Oversee and inspect trust accounts that funeral establishments and transfer services
are required by law to establish or maintain
- Mediate complaints between consumers and licensees
147
- Establish and develop standards for funeral establishments.

Within this mandate, the Board “shall review the operation of this Act and the regulations and
make recommendations to the Minister; approve or set courses of study and examinations for
148
the qualifications of applicants for licensees; carry out such duties as are prescribed.”
The legislation mandates the establishment of five of its committees along with their
representation, the business of the Board has at times stalled due to underrepresentation. For
146
147
148

Funeral Directors and Establishments Act, 1990.
Funeral Directors and Establishments Act, 1990, Sections (2) and (3) 1, 2, 3, 4, 5, 6, 7.
Funeral Directors and Establishments Act, 1990.
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example, the Executive Committee, the Licensing Committee, and the Complaints Committee
must each have three members, one of whom must not be a funeral Director. The Discipline
Committee must have four members, two of whom must not be funeral directors, and the
Compensation Fund Committee must have three members, two of whom must not be funeral
directors. These requirements place a considerable burden on the five “public” members, even
when there is a full complement. BoFS has found that when the appointments are not made in
a timely way, some of these committees have been unable to meet to conduct Board business.
Other consumer DAAs, when faced with time delays in the Ministerial appointment process,
have demonstrated some flexibility when faced with similar situations.
4.2

Process for Corporate Governance Evaluation

4.3

The Annual Board Governance Work Plan

While there is no annual Board-wide Governance Work plan, the Audit Finance and Risk
Committee (AFRC) which meets at least quarterly has an Action Plan that it uses as a blueprint
for its activities which include such matters as legal, ethical and regulatory requirements and the
Board of Directors’ own code of conduct.
4.4

Board of Directors Orientation

Orientation is currently undertaken by the Registrar who pulls together 70 to 80 slides when any
new member is appointed. The Registrar will spend up to three hours working with the person
individually, to explain governance, expectations, the work of the committees, and to provide a
general overview. The new member is then provided with a binder containing procedures and
committee goals and objectives.
4.5

Financial Oversight

The Board of Directors, through its Audit Finance and Risk Committee (AFRC), oversees:
 Legal, ethical and regulatory requirements;
 Internal control systems;
 Overall financial environment;
 External audit
 Quarterly financial reports
 Corporate risks and opportunities
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There is no ongoing Board of Directors evaluation. Board members indicated that they expect
the Board of Directors may be dissolved pursuant to proclamation of the new Act, so are
reluctant to expend any time, energy or money on evaluating a structure that may not exist after
the passage of new legislation. Some of the expectation arising out of the consultation session
concerning the “new 2002” legislation which has yet to be proclaimed was a consideration of
turning BoFS into a DAA, possibly jointly with the Cemeteries sector. Because of the
uncertainty around the imminent proclamation of the legislation since 2002, the Board of
Directors has understandably been hesitant to undertake any specific corporate governance
activities that may be altered at any time.





Budgets and forecasts
Financial reporting control systems; and
149
Annual financial statements.

The by-law set out below outlines the mandate of the AFRC:
7b. The Audit, Finance and Risk Committee shall review and report to the Board of
Directors concerning,
(a) The management, preparation, audit and disclosure of the Board’s financial
information,
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(b) The integrity of the Board’s accounting and financial systems, and
(c) Negative and positive events and issues that can affect meeting the Board’s
150
strategic plan or business objectives. (Revised March 2005)
4.6

Key Themes in Corporate Governance

Theme #1: Varying Perceptions re: Stakeholder-Based Board
The majority of Board members surveyed are comfortable with the current composition. There
are some dissenting opinions, however. One Board member suggested that the balance ought
to be fifty/fifty respecting ministerial versus non-ministerial Board members.

Theme #2: Composition of the Board
A number of stakeholders have suggested that the composition of the board needs to be
expanded to include more representation from faith-based groups, given the changing
demography of the Province, monument builders, transfer service representatives, and possibly
even cemeterians. The argument that some stakeholders have made for the broadening of
composition is that greater inclusion might lead to openness with respect to alternative service
delivery, and greater sensitivity to the multi-cultural and multi-faith nature of the Province. A
number of stakeholders suggested that the voice of the consumer needs to be strengthened.

Theme #3: Role of Public Servants
Most Board Directors surveyed, including stakeholders, are not comfortable with a public
servant from the consumer Ministry, sitting on the Board. They view the presence of officials as
a potential conflict of interest.

149
150

BoFS AFR Action Plan 02 June 2005.
Provided by BoFS Registrar.
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Theme #4: Satisfaction with the Calibre and Performance of Board Members
All Board members surveyed are comfortable with the performance of Board members.

Theme #5: Registrar Evaluation and Compensation

Theme #6: “Firewalls” to Ensure Non-Interference with Statutory Director’s Decisions
The Board is very comfortable with the firewalls that exist to ensure no interference with the
decisions of the Registrar.

Theme #7: Conflict of Interest Provisions
The questionnaire data revealed that all Directors are satisfied that the current conflict of
interest policy addresses the types of conflicts that might arise at the Board, and are equally
pleased with the way conflict of interest is handled at the Board.

Theme 8: Commitment to the Public Interest
All Board members believe that the Board takes actions to ensure its obligation to act in the
public interest. “I think we have an extremely strong Board that clearly acts in the public interest
at all times.” This view is reinforced by perceptions from stakeholders.
Theme #9: Registrar Succession
The Board is not currently seized with the matter of Registrar succession, but clearly this is a
matter that will need to be dealt with.

Theme #10: Ministerial Appointments
All Board members interviewed commented on the tardiness of Order-in-Council Appointments
and the impact this delay has had on the function of statutorily-required committees. One might
add that other Boards of Directors, when faced with this issue, have found expedient methods to
obviate the matter until the appointments have been made.
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Only half of the Board members are aware of the nature of the compensation strategy for the
Registrar, nor are they aware of the performance management system in place. In point of fact,
the compensation approach for the entire staff appears to be straight salary with an opportunity
for a 5% bonus based on accomplishment of objectives. The performance of the Registrar is
reviewed by the Executive Committee. Currently, the Executive Committee is in the process of
hiring a compensation consultant to review the compensation package for the Registrar and
BoFS’ staff.

Theme #11: A Sense of Abandonment
The Board of BoFS feels that the Ministry has not been seeing to the issues that it has
articulated. This perception is kindled by the long and arduous process attached to the
legislative and regulatory review, the lack of action on per diems, the tardiness in the
appointments process, and the seeming reluctance on the part of the Ministry to deal with fee
increases, to name a few examples.

Theme #12: Small Business
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Most Board members surveyed believe that small business is adequately represented on the
board.

Theme #13: Two Solitudes
Board members, particularly long serving ones hearken back to the days when funeral directors
were regulated under the Ministry of Health. In this mind set, the funeral Director is seen as a
player in the health care system, offering bereavement services to individuals in their arguably
most difficult and vulnerable hours. This solitude differs significantly from the perspective offered
by cemeterians, and perhaps the Ministry who see the funeral and bereavement sector as a
significant one, but one that is no longer attached to a medical/regulatory model.

Theme #14: Uncertainty about the Future
It is fair to say that all Board members would like clarity in the form of legislation and regulation
that clearly sets out roles and responsibilities. All Board members are very aware of the history
entailed in the development of legislation to date, and are cognizant of the expanded mandate
they will likely be given. But they remain uncertain about the future and eagerly await
developments from the Ministry.

Theme #15: Need for Strengthened Board of Directors Orientation
Most board members indicated satisfaction with the level and quality of Board orientation.
However, two significant suggestions were made: (1) Ministerial appointees need an
accelerated orientation with respect to the business and (2) all Board members need to better
understand the government mandate and priorities.

Theme #16: Governance Evaluations
There is no formal board evaluation process.
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4.7

Summary and Observations in Corporate Governance


The Board needs to consider the use of board evaluations



Any areas for improvement need to be considered in light of future developments with
respect to BoFS



The composition of the Board needs to be reconsidered



Registrar succession is an issue that needs to be addressed in the near future
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5.0

Regulatory Governance at the BoFS
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Regulatory governance is, as highlighted in the analytical framework presented earlier, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
 Board Oversight – mechanisms and structure by which the Board exercises its oversight
of the corporation as Regulator
 Best Practices in Regulation: rule-making , communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation
The BoFS administers legislation, regulations, codes and standards that are established in the
legislative framework under the Act.

5.1

Board Oversight of its Regulatory Functions

Normally, best practice would dictate the presence of a stand alone Regulatory Affairs
committee to provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s
strategic framework outlining activities that will or may lead to significant regulatory, legislative
or policy change (2) the development of a case for support of regulatory change as evidenced in
a RIA and (3) operational compliance with best practice in fulfilling its regulatory mandate.
Under the present circumstances, the BoFS has no requirement for ongoing review of
regulations given that the legislation under which it operates has been rewritten and is pending
implementation. Thus, among its many committees, the BoFS has no stand-alone regulatory
affairs committee.
During the consultation and regulatory development phase of the “new 2002” Act, BoFS was
invited, among other stakeholders, to participate on a committee that debated and gave advice
to the Policy Branch of the Ministry as it developed the 2002 Act. At present, there is a standing
Legislative Review Committee which reviews and submits comments as regulations were being
proposed by Government. In discussion with Board members, however, it is clear that
essentially, the Board itself functions as the Legislation Review Committee and concerns itself
with the regulatory governance of the Board.
5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Yet, in some cases, much of the input for
new regulation comes from the regulator. In the case of BoFS, the Ministry is the prime policy
initiator. It receives input from a variety of sources. The Ministry directs any large consultation
processes and takes the advice of BoFS as one of its stakeholders. Over the last number of
years, the Registrar has been seconded as a subject matter expert to the Ministry for assistance
in the policy development process. The Registrar, from his and the Board’s point of view, is
there in his capacity as a subject matter expert, and does not speak with the authority of the
Board.
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Rule-making is one of the main functions of a regulator and is captured in this section on
governance, accountability and relationships. The manner in which those complex relationships
are conducted between and among all the players is a major feature of rule-making. The other
components of regulatory governance (sanctions, enforcement, etc.) will be covered in the
section dealing with BoFS Performance.
In order to assess BoFS performance in this regard, it is important to understand the processes
that have been established by the Ministry and the BoFS.
Process for Developing Proposals for Legislative/Regulatory Change Concerning Funeral
Services

The Ministry has described its process for developing proposals for legislative/regulatory
change in the funeral sector as follows:
STEP 1: Issues Identification
BoFS Issues: BoFS is a major source of issue identification for policy consideration, whether
the issue is a new consumer problem, an undue business cost from a current requirement, or a
shortfall in the current regime’s powers to address issues.
Typically, if such an issue were to arise, it would likely be channelled through the Legislation
and Regulations Committee, to the Board as a whole, and be raised with the Ministry
subsequent to that.
MSBCS/Government Issues: The Ministry identifies emerging policy/regulatory issues that arise
through Minister’s correspondence/meetings generally based on stakeholder submissions or
complaints. The Ministry also identifies emerging broader government policy issues (e.g., labour
mobility agreements, integrated inspection, investigation and enforcement initiatives, and health
concerns) through Liaison meetings, which are held 2-3 times per year.
STEP 2: Analysis
The context of issues is considered. Internal assessment of potential changes is undertaken.
STEP 3: Draft Development
The Ministry undertakes research to confirm market developments. In certain instances, BoFS
and Policy Branch work together to confirm a stakeholder outreach strategy (such as during the
drafting of regulations for the FBCSA and more recently on labour mobility issues related to the
Agreement on Internal Trade).
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The BoFS has little need for annual regulatory change. The major exception has been the
development of the “new” 2002 Funeral, Burial and Cremation Services Act (FBCSA) which has
taken many years to develop, and is now expected to be implemented in 2010. Apart from this
major piece of legislation, there is little in the way of regulatory development. When such a
need arises, it is clear that the Ministry of Small Business and Consumers Services takes the
lead in development of both regulatory and non-regulatory policy proposals, with input from
BoFS. The Ministry provides analysis and revisions, undertakes the bulk of consultation, and
actively finalizes approvals. The BoFS then is largely responsible for providing technical input,
advice on the consultation process, and for implementation.

STEP 4: Consultation
If consultation is required, the Policy Branch drafts consultation papers, schedules meetings,
and holds consultation meetings.
STEP 5: Ministry Review
The Ministry typically leads the process based on its own criteria. When submitting comments
about drafts, the BoFS has considered impact on consumers, licensees, the BoFS/Registrar,
administrative burdens, and costs, although no formal RIA exists.
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STEP 6: Revisions
Refinement of draft proposals: proposals for change are refined. When required, further
consultations are conducted on revised proposals. Once MSBCS is comfortable with the
proposal they refer it to Legislative Counsel.
STEP 7: Legislative Counsel Review and Draft
Legislative Counsel reviews the proposal, identifies any additional legal and practical issues that
need to be resolved before the proposed regulation can be finalized, and redrafts the regulation
in accordance with Ontario Government legislative drafting standards. Once the draft is revised
by Legislative Counsel, it is reviewed and approved by the Ministry, and then sent back to
Legislative Counsel, which prepares a final draft for signature by the Lieutenant Governor in
Council.
STEP 8: Cabinet Review and Approval
Once the draft regulation is prepared for signature, it is sent to Cabinet and then Lieutenant
Governor for consideration, approval and making.
Prioritization of Policy Issues
For policy or regulatory items identified by the Ministry or elsewhere in Government, prioritysetting is established based on an assessment of the need to address a consumer protection
gap, delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined. The current set of priorities emanate from the new
legislation and new regulation being prepared by the Ministry.

5.3

Emerging Themes – Regulatory Governance

Theme #1: Board Oversight
The Board is involved in the development of regulatory proposals insofar as it has established a
standing Legislative Review Committee. The Board as a whole considers input when so
required by the timetables established by the Ministry. The BoFS Board of Directors oversees
regulatory performance, which include regulatory initiatives, regular licensing, inspection and
complaint updates delivered by the Registrar and chairs of the Complaints Committee,
Discipline Committee and Licensing Committee.
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Theme #2: Ministry is not Perceived to be Responsive to the Legislative/Regulatory Needs of
BoFS
It is clear that the bereavement sector is a complex one. The consultative processes initiated by
the Ministry have been very lengthy in nature, due to the complexity of the sector, and the lack
of cohesion on points of principle between and amongst players. These delays have left Board
members with the strongly held perception that the Ministry is not as responsive as it needs to
be. On matters of fee increases, it is also fair to say that the Ministry is subject to the will of
Cabinet. The processes for legislation and regulation are rarely described as speedy for any
sector.

BoFS Board members perceive that the Ministry treats them as one stakeholder among many
with which the Ministry will consult.

Theme #4: Absence of a Code of Conduct for Board/Regulatees
There does not appear to be a Code of Conduct for Board members. Such a code would
specify appropriate behaviour of both the Board, and its interaction with the Ministry. In addition,
some stakeholders argue that the code of conduct for registrants is weak.

Theme #5: Insufficient Transparency
A number of stakeholders suggested that there ought to be a greater degree of transparency in
the workings of BoFS; that its website needs to be enhanced to include complaints, consumer
rights, codes of conduct and the like.

5.4

Summary and Observations in Regulatory Governance

Essentially the accountability framework for BoFS needs to be modernized in the form of the
creation of a DAA structure. With the impending new regulation, the Ministry and BoFS are
afforded a rare opportunity -- to incorporate smart practices into the design of the new
regulatory governance machinery.
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Theme #3: The Regulator as “Stakeholder” rather than “Partner” in the Rule-Making Process

6.0
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6.1

Stakeholder Relations

BoFS and Stakeholder Advice

Under the existing legislation, the matter of stakeholder relations is not addressed. No
stakeholder committee of the Board is mandated, and the BoFS has not felt the need over the
course of its lifetime to institute any such advisory group. This perceived lack of need may relate
directly to the policy function being held tightly within the Ministry, rather than jointly with BoFS.
Consequently, BoFS is treated as only one of many stakeholders, and is consulted (albeit as the
principal stakeholder) along with others during the development of legislation and regulations,
for example.
6.2

The Representational Matrix

The geographic balance ensures some regional representation for funeral directors across the
province, while the Ministerial representatives offer the opportunity to balance stakeholder
involvement as required as the bereavement sector evolves. To facilitate representation and
balance, the BoFS has produced a “Board of Directors Member Profile” to cover not only
regional balance, but also a balance of skills at the Board table. The matrix proposes to have
members on the Board who have the following knowledge and experience:









6.3

Memberships on Boards of Directors
Possess diverse backgrounds and perspectives (business, government, consumers)
Financial literacy
Marketing, public relations and communications, especially public education and
awareness
Risk management and analysis and strategic planning
The bereavement sector
Personnel management including policy and compensation best practices
Education, evaluation or competency assessment
151
And, awareness of diversity of religious rights and customs with respect to death.
The Consumer Voice

Once again, there is no specific mechanism to ensure the consumer voice is heard. However,
the balance of consumers (five) to funeral directors (eight) on the Board of Directors is strong,
and it is in this forum that the consumer voice is articulated and heard.
6.4

Reflections from the Board

The Board believes that is has a very good handle on the perspectives of stakeholders given
the composition of the Board. It does not see the need to alter the structural contours of
governance by adding a stakeholder advisory committee. The majority of board members
perceive that there are satisfactory relations between the Ministry, the regulator and
151

BoFS, Board of Directors Member Profile, 2003.
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stakeholders. However, many also felt that the relations between the stakeholders and the
Ministry were not satisfactory. It is likely that these opinions are very much informed by the
characteristics and experience with the decade or more of discussion about legislative and
regulatory reform.

6.5

Reflections from Stakeholders

Theme #1: Policy Linkages Between Cemetery Sector and Funeral Director Sector

Theme #2: Satisfaction with Service Provided
Generally speaking, consumers appear to be satisfied with services. A minority view holds that
more openness in Board membership would lead to alternate service delivery with consequent
positive impacts for the consumer.

Theme #3: Insufficient Attention to the Consumer Voice
There are a number of stakeholders who believe that there is underrepresentation of consumer
interests on the Board. Such critics would see an increase in consumer representation on the
Board, and more overt approaches to seek consumer input in rule-making.

Theme #4: Board Familiarity with Stakeholder Concerns
Both Board and the vast majority of stakeholders are content that the Board is very aware of
stakeholder concerns. Such a perception, however, must be matched with a minority voice as
expressed in the theme below.

Theme #5: Board takes a narrow view of “stakeholder”
The board is now quite homogeneous. If it is indeed a stakeholder Board, then, in the mind of
some, all the relevant stakeholders need to be represented.
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A number of stakeholders commented that, given that it is unlikely that there will be one
umbrella regulatory body governing cemeteries and funeral directors, attention needs to be paid
to policy linkages within the Ministry and consultation strategies between and among the
Ministry and stakeholders.

6.6

Summary and Observations in Stakeholder Relations
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Board members and most stakeholders are very satisfied with the nature of stakeholder
representation on the Board and their level of engagement by the Board. In the context of the
likely 2010 changes to be experienced by BoFS from a regulatory framework point of view, it
would useful to consider:


The composition of the Board and manner in which board members ought to be selected



Strengthening stakeholder relations beyond information matters, to more direct
participation in the provision of key input for regulatory rule-making purposes



Broadening the definition of stakeholder



Developing new processes with the Ministry in terms of partnership in the policy
development process
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7.0

Operational Performance

The BoFS is responsible for administering the Funeral Directors and Establishments Act and
has a mandate to ‘regulate the provision of funeral services and transfer services in accordance
with the Funeral Directors and Establishments Act in order that the public interest may be
153
served and protected.’
7.1

Overall Performance

The overall performance at the BoFS is good. There appears to be concerted effort to improve
the services that it offers and although small, the organization makes great strides in improving
its offerings. The processes for registration, complaint handling and appeals are responsive and
transparent.
The BoFS is limited in its planning efforts until the new legislation is implemented. The BoFS is
not only limited in its ability to plan for a longer time horizon, but in its delivery of services as its
revenues through licensing and renewal have not been able to keep up with inflation.
Although there are no specific indicators of consumer protection, operational metrics indicate
that consumer protection has been improving.
7.2

Operational Functions

Licensing and Registration
The Board of Funeral Services issues two types of licenses; business licenses and personal
licenses.
152

153

Sources

Interviews with management team

Board of Funeral Services Annual Report 2007

Quarterly Performance Reports

Business Plan Achievements Report, April 30, 2009

Inspections Summary Sheet 2009
Board of Funeral Services Annual Report 2007
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Another key objective of this review is to evaluate the BoFS’s operational performance
152
regarding the management and delivery of its core functions and services . This section of the
report is organized into three subsections that summarize key areas of evaluation. The first
subsection summarizes the BoFS’ overall performance with respect to the delivery of its
mandate. In the second subsection, the assessment focuses on the core operational functions
of the organization, which include licensing, monitoring and inspections, enforcement and
inspections, appeals and customer complaint handling, public education and communications,
and evaluation. The final subsection provides a summary of future
considerations/recommendations for improvement.
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As of 2008, there were 603 active businesses, a combination of full service funeral homes and
transfer services. To gain a licence for a business, an application is submitted along with:




Supporting documentation which will include a business plan, health inspection of the
premises, sample contracts, price lists, etc.
The application fee of $100 for a funeral home, $50 for a transfer service
A $180 one time contribution to the compensation fund

Once received, the application is reviewed by an inspector to determine if any flags, such as an
unrealistic business plan, are raised which should be investigated further. In this case, the
Registrar will review the application and provide suggestions as to next steps, which may
include requiring additional documentation, an interview with the applicant or revision of the
business plan. Once the applicant has satisfied the requirements and all paperwork is complete,
processing the application will take 1-2 days. All start ups are inspected within the first six to 12
months of operation, most within the first six months of start up.
License renewals are done annually, by December 31st of each year. These renewals are
completely processed by the licensing and administration team by the third week in January.
Along with the business renewal application, the applicant must provide a reconciliation of
prepayments. Based on the level and frequency of discrepancies an inspection may be
triggered. The cost for renewal is $10 per registered death.
As of 2008, there were 2652 active personal licenses to conduct funeral services. To gain a
personal license, an applicant must complete an eight month college course and 12 month
internship at which point they are eligible to write the license exam. The application process
requires the submission of the application form, proof of education, a fee of $150 and disclosure
of background.
Processing the applications involves performing a criminal record check for each applicant. If
any flags are raised through the renewal process, they will be investigated, but this is rare.
Personal license renewals can be done online, including submitting the $150 renewal fee.
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The processing of license applications is timely and thorough. The Board of Funeral Services
has implemented some important links to connect the licence application processing to the
inspection schedule which provides reinforcement for the application processing by providing a
secondary check to applications that appear to be high risk.
Monitoring and Inspections

278
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The BoFS has three inspectors. Inspections of funeral homes are typically unannounced and
typically take 1-2 days. The typical target is 225 inspections annually in order to inspect each
funeral home within the three year cycle. During the inspection, a thorough inspection of the
business and the facilities is conducted. An inspection report is generated after the inspection
and provided to the Funeral Director. Any non-compliance must be resolved and proof of
resolution must be provided to BoFS within 30 days. Open files are manually tracked by the
inspectors.

Enforcement and Investigations
Inspectors also act as investigators in the case when potentially unlawful activity is found. There
are typically only between 15 and 20 investigations per year. In this case a report is prepared
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The BoFS uses a well documented risk-based approach to its inspections strategy. New
facilities are inspected within their first year of operation and regular inspections take place
every three years, but in the case where a number of non-compliance issues are found, the
inspection schedule is tightened from six months up to two years. Increased inspection may be
due to
 Complaints or previous disciplinary action
 High level of non-compliance in previous inspection
 Pre-payments do not balance at renewal process
 Change in ownership of the business

and submitted to the Executive Committee who will refer it to the Discipline Committee if
required to make a disciplinary decision. Based on decisions by the Discipline Committee, a
letter will be issued to the Funeral Director with discipline decision which may include fines,
suspensions, revocation of a license. These decisions can be appealed through the Licence
Appeals Tribunal.
Investigations
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Appeals and Customer Complaint Handling
The complaints and appeals processes are transparent and provide arm’s length decision
making with the Complaints Committee determining the outcome of the claim. The complaints
committee is comprised of three people, one who is not a funeral Director, and the appeals
process is handled by the Licence Appeals Tribunal.
Complaints
Complaints can be issued by telephone, fax or by mail. In the case of complaints that are called
in, the BoFS becomes a mediator by working with the complainant and the licensee to resolve
the issue. In cases where it cannot be resolved, a formal, written complaint can be launched.
Formal complaints are filed through the completion of a complaints form, which is available on
the website and will be mailed out. There are typically about 30 complaints per year.
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Once a formal complaint has been filed, a copy of the complaint is provided to the licensee who
has up to fifteen days to respond. The BoFS makes an attempt to mediate and resolve the
issue. Approximately 30% of complaints are resolved through this process. If the resolution is
successful at this point, a briefing is made and reviewed by the Complaints Committee and the
complaint is considered closed.
In the case that resolution is not successful, further investigation into the complaint is completed
by the BoFS investigators as required. A copy of the complaint and an investigation summary is
provided to the Complaints Committee which makes a decision as to the resolution of the
complaint. A written copy of the decision is provided to the complainant and the funeral Director.
The BoFS targets to process complaints within 80 days and this is met on average. The process
is outlined clearly on their website which clearly outlines the expectations in processing time.
Appeals
There are typically only about four appeals annually. Appeals may be made through the License
Appeals Tribunal on decisions regarding the issuing or revocation of a license, and decisions
made by the Discipline, Complaints and Compensation Fund Committees. Information regarding
the appeals process is provided with the decision.
Public Education and Communications
Communication of Rules and Training
The BoFS takes an active role in the education and ongoing professional development of its
licensees through their involvement in the pre-licensing training, the offering of professional
development seminars and their regular communication with licensees.
In order to be granted a license, a potential licensee must complete an eight month Funeral
Services course and complete an internship. The curriculum for the Funeral Services courses,
offered at Humber College and Boreal College, is monitored by the BoFS.
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The internship year requires the potential licensee to work at a Funeral Home to gain hands on
experience. The BoFS has direct ownership of the internship year, in that interns must register
with the BoFS. Although interns are responsible for finding their internship placement, the BoFS
supports the Humber College on-site recruiting and provides articles about things like getting
ready to carry out a job search.
BoFS has developed a number of tools to support the internship program:
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Implemented an internship support program to bring interns within various regions
together to share thoughts, to provide coaching and to support the empowerment of the
interns through sharing their experiences.
A 1 ½ day preceptor training course to provide training on how to coach interns, various
teaching styles, tips, etc. This training course has been well received with over 300
people completed or registered for the course

Once licensed, licensees have a professional development requirement every five years. This
professional development is provided through the BoFS, which provides a 1½ day seminar
including guest speakers. Participants can select particular sessions based on their areas of
interest. The BoFS selects speakers to complement the competency matrix for funeral directors
and provide a wide range of topics. Surveys on the sessions provide positive feedback and are
used to modify the speaker roster from year to year.
Education for the licensees is also in the form of newsletters, issued three times a year outlining
issues of the day, such as inspector findings, complaints and legislation updates. The BoFS
often presents at Ontario Funeral Service Association meetings and other funeral associations
to which the BoFS is invited, and articles of interest are also posted on the BoFS website.
Public Awareness
In 2001 the consumer outreach program was started with print and radio spots and spending of
$300K in three years. This campaign focused on raising awareness of the Board of Funeral
Services and informing consumers that the sector is regulated.
Currently public awareness initiatives are focused on attending consumer information shows
and providing brochures and public awareness materials. Consumer brochures were built with
stakeholder involvement, such as complainants, members of the Memorial Society, and public
Board members. A third party facilitator captured key messages regarding “what do you wish
you had known earlier?”
There is strong evidence that resources have increased over the last ten years for consumer
education and public awareness, however current financial constraints due to the hold on
licensing fees limit the Board’s ability to do more.
Evaluation
The BoFS evaluates its performance in a number of ways; through quarterly performance
reporting, through tracking its progress in its initiatives to meet its strategic objectives and
through surveying its licensees. In general, its evaluation is sufficient; however there is
opportunity for improvement. The BoFS currently has no measure of consumer protection,
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although its performance numbers do indicate a low level of complaints, even with improved
consumer awareness.
Strategic and Business Planning
The delay in implementing the new legislation presents a challenge in long term planning for the
BoFS. Currently, 12-month business plans are developed annually. The desire to develop threeyear strategic plans is there, but on hold until the new legislation is passed. The twelve-month
business plans are developed and approved by the Board and quarterly reports are presented
to the Board outlining the progress made on the actions to meet the objectives of the business
plan.
Performance Metrics

The BoFS has a very low level of complaints - less than 40 complaints annually compared to
85,000 deaths. On average, a location can expect a complaint once every 15 years and active
funeral directors can expect a complaint once every 45 years on average. This despite
increased levels of consumer awareness.
Consumer Protection Metrics
As with the other consumer protection DAAs, the BoFS does not have a particular metric that
specifically measures consumer protection. As discussed, many performance metrics are
captured and collectively, they appear to indicate that consumer protection is high and
improving.
Benchmarking
Although there has been no formal benchmarking exercise with other jurisdictions, the BoFS is
well versed in the industry and has the ability to learn from other jurisdictions through its
involvement in conferences and relationships it has built. The BoFS has a good relationship with
other Canadian regulators, is able to share ideas, and approaches to enforcement, inspection,
etc.
The Canadian regulators meet annually and the BoFS takes a leadership role in this forum
through organizing many of the events and maintaining a national jurisdictional scan that
outlines the obligations of the various regulators across the country and shares it with the other
jurisdictions.
The BoFS attends the International Conference of Funeral Service Examining Boards and this
has led to relationships with other jurisdictions to share best practices with counterparts across
North America.
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A quarterly performance report is generated for the Ministry. This report includes performance
metrics in the following areas: corporate (financial, staffing, etc.), compensation fund,
enforcement, discipline, LAT appeals, inquiries – complaints, registration, education, other. The
report provides available annual data dating back to 1996. This report is not actively used within
the BoFS; however the BoFS generates a number of other performance reports to report on
functional areas such as inspection, licensing, etc.

Consumer Surveys
The BOFS uses two focused surveys to gather satisfaction information about specific services
that they offer. These surveys are sent to:
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Licensees who have had an inspection at their business in the last year
Complainants who have filed a formal complaint

The inspection survey is a paper survey that is issued at the end of the year to anyone who has
had an inspection that year. A greater than 50% response rate is received and has been up to
80%. The questions are geared towards the inspection program and feedback is generally very
positive. A comments section allows for free comments and through this, issues have been
identified and addressed such as inspectors were perceived to not respond to e-mails/voicemail.
This led to the implementation of distance accessibility to e-mail and a policy to check
voicemail/e-mail daily. Since these changes, there have been very few negative comments
generated through this survey. Survey results are available to licensees through the newsletter
or through request.
The complaint survey is sent out to those who file formal complaints. The survey tracks
complainants’ views on the complaints process as opposed to the decision. This survey began
in 2008 and only about 30 surveys have been sent out so far, with about 12-15 responses. So
far the feedback has been positive.
Although these surveys seem to be implemented well, there is the opportunity to develop wider
ranging surveys to determine additional services that may be provided, or more general
questions regarding the general level of service that is provided through licensing, complaints,
etc.
Compensation Fund
The compensation fund at the BoFS appears to be well run and in the financial position to
support the number of claims from the public. The response time to process claims is
appropriate and the decision making process is sound.
The compensation fund at the BoFS started in 1991. Initially the fund was generated through a
$180 contribution upon initial business licensing and $5 per death. Once the fund generated
$1,000,000, the $5 per death payment ceased. The fund maintains its level through investment
and the $180 licensing contribution. The fund currently hovers around $2,000,000. The fund
engages a trustee who in turn engages a portfolio manager to manage the fund.
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Claims on the compensation fund typically come from those who pre-pay for a funeral service
and do not get the funeral. In total the compensation fund has paid out about $800K for about
220 individual claims. The ceiling payout from the fund is $25,000 per claim.
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To request a claim, a form is completed by the claimant with an affidavit, supporting documents
(original contract, receipts, payment, etc.). The claim is then investigated by BOFS inspectors.
The Compensation Fund Committee, which is comprised of three members, two of whom are
public, reviews the claim and makes a yes/no decision in order to determine the amount to pay
out. A written copy of the decision is sent to the claimant. If the decision is to be appealed, it is
appealed to LAT. The process takes about 2-3 months from submission to decision; however, in
emergencies or hardship, claims would be expedited.
In the case of a catastrophic event where the compensation fund is depleted, a plan has been
developed to reinstate the $5 per death collection by the licensees.
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7.3

Summary and Observations in Operational Performance
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The BoFS is a high performing organization limited in its performance by the delay in the
implementation of the new legislation. The BoFS has developed and implemented practices that
meet best practices in most areas. There are few areas where recommendations for
improvement can be made relative to the performance of the organization that are not already
underway or in the planning stages. The areas for improvement are:


The development of a consumer confidence metric that accurately describes the trends
in the level of confidence that consumers have in the Funeral Services industry



There is the opportunity to widen the breadth of surveys to consumers and to the
regulated community to more fully understand perceptions on its service and provide
feedback on additional value that they can add.
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8.0

BoFS-Specific Recommendations

Create BoFS as a DAA, and seize the opportunity to embed all systemic recommendations
regarding composition, stakeholder relations, regulatory and corporate governance,
accountability and codes of conduct into the new structure



Develop a transition strategy to assist the organization with its new statutory structure and
the new regulations likely to be promulgated by the end of 2010



Ensure that there is a Consumers Committee and a Regulatory Affairs Committee



Broaden the stakeholder representation at the Board



Enhance transparency in regulatory decision-making
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VQAO

9

The Vintner’s Quality Alliance Ontario (VQAO)

In 1999, the then Ontario Ministry of Consumer and Commercial Relations passed the Vintners
Quality Alliance Act, 1999, which was proclaimed into law in June 2000, at which time,
Regulation 403 designated “Vintners Quality Alliance Ontario ... as the wine authority for the
154
purposes of administering the Act and the regulations.”
This legislation “marked the
beginning of a regulated appellation of origin system to govern the production and labelling of
155
the high quality wines of origin” in Ontario.

1.0
1.1

Key Participants
Ministry of Small Business and Consumer Services

The Ministry retains overall accountability and control of the regulating legislation and ensuing
regulations. It has a number of tools at its disposal, most of which are set out in the
Administrative Agreement that is negotiated between VQAO and the Ministry.
Under this DAA model, the Ministry retains one key functional responsibility: statutory and
regulatory primacy. VQAO Regulations require only Minister’s approval and do not proceed to
Cabinet or the LGIC.
The VQAO interacts with the Sector Liaison Branch of the Ministry
In addition to these key responsibilities, the Ministry:







1.2

Is accountable to the Legislature
Delegates administrative responsibilities to VQAO, and, with the consent of the Cabinet
and the LGIC, can revoke designation if and when required
Negotiates an administrative agreement with the VQAO
Has one ex-officio member on the VQAO Board of Directors
Approves rules regarding fee setting processes, conflict of interest, and access and
privacy
Monitors VQAO performance to ensure that the public interest is protected by reviewing
156
Annual Reports and Business Plans.
Vintners Quality Alliance Ontario

Under this model, the VQAO assumes responsibility for delivery of regulatory enforcement, as
well as full financial and legal responsibility for delivering the various regulatory services
154
155
156

Vintners Quality Alliance Act, 1999, Ontario Regulation 403/00, June 29, 2000.
VQA Ontario Business Plan 2008, Page 3.

“The Delegated Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Services Division, Ministry of
Small Business and Consumer Services, December 2008, slide 4.
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Vintners Quality Alliance Ontario (VQAO) is a Delegated Administrative Authority that was
established as a not-for-profit corporation with the delegated administrative authority to
administer the Act, set and collect fees and establish forms.

delegated to it under the Act and its attendant regulations. The VQAO is responsible for all dayto-day decision-making and management of the regulatory services including membership,
approvals, audit, inspection, compliance and public education.
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In order to manage these tasks, the VQAO elects Directors and a Board Chair, manages risk
and liability, manages financial and operational issues, sets fees (in accordance with the
Ministry-approved process), and establishes committees to receive input and feedback from
industry and stakeholder groups. The VQAO is also responsible for establishing and enforcing
a number of protocols and processes that are detailed in its Administrative Agreement.
The VQAO operates as a not-for-profit corporation governed by a thirteen-member Board of
Directors. It has a Standards Development Committee that seeks winery members’ input on
matters such as policy and regulatory change. It also has three Board committees: Executive
Committee; Nominating Committee; and Finance and Audit Committee.
157

Figure 8 - VQAO Organizational Structure:

2.0

The Legal Framework

VQAO operates under two legislative regimes:
157

VQAO Business Plan 2008.
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Subject to corporate laws governing not-for-profit organizations (independent financial
audits of financial statements; election processes for Board of Directors)
158
Subject to the regulatory framework established by relevant sector-specific legislation.

“The Administrative Agreement is supplementary to the regulatory framework, and is signed by
the Minister and the VQAO. It provides a general statement of the relationship between the
Ministry and the VQAO, and describes the organization and any terms and conditions
associated with the designation of the organization, such as Board representation, termination,
delegated responsibilities, services and programs, and details of a fee-setting process. This
document also lays out the reporting arrangement between the Minister and the VQAO related
to business planning, annual reports, and any other form of reporting or communications.

3.0

The Evolution of the VQAO

Currently, the VQAO has two full-time employees, and uses contracted services to perform the
balance of its responsibilities. VQAO is governed by a thirteen-member Board of Directors,
three of whom are voting, ex-officio members (appointed by virtue of their position in their
respective organizations). One member, the past Chair of the Board, is also ex-officio, and the
other nine Directors are elected by winery members. The VQAO is self-funded, and derives its
funding by charging fees for its services.
From the outset, the VQAO as a whole has been focused on “defining origin, protecting the
159
integrity of the appellations and ensuring origin claims are truthful”.
At first, the key issue in
creating appellations of origin revolved not only around identifying them, but firstly improving the
quality of the wines. This has been a resounding success, and the VQAO can now focus more
attention on the appellation of origin issue.
The Board governance model was designed to accommodate its stakeholders in a fair and
equitable manner. Few changes have been made over the years, with the one exception of
increasing the Board membership by one, adding the past Chair as an ex-officio member of the
Board.

158

“DAA Administrative Authority Model” by Sector Liaison Branch, Policy and Consumer Protection Services Division, Ministry of
Small Business and Consumer Services, December 2008. Slide 8.
159

VQAO Annual Report 2008.
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The Vintners Quality Alliance Ontario was created in 2000. Today, the VQAO is accountable to
the Minister of Small Business and Consumer Services who is supported by Ministry officials in
meeting their responsibilities.

4.0

4.1

Corporate Governance at the VQAO

The Structure and Functioning of the VQAO Board
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VQAO is a not-for-profit corporation without share capital. The Board is comprised of three ex
officio directors, one approved by the Minister and two Directors from other organizations in
accordance with the bylaws, and nine directors who are elected by the Members. The thirteenth
Director, the past Chair of the Board, is also ex officio. Directors may be removed by a majority
resolution of the Directors.
Directors participate in three Board committees: Executive Committee; Nominating Committee;
and Finance and Audit Committee. The Executive Committee “exercises such powers as are
160
authorized by the board.”
The Finance and Audit Committee concerns itself with financial
information, operating budgets and financial plans, internal controls, and investment
161
management activities. The Nomination Committee, established under By-law No. 1, is
responsible for consulting members of large, medium and small VQA wineries to identify
nominees for the Board.
The Standards Development Committee is not a Board committee, but is an advisory body
162
“responsible for making recommendations to the board on Rules or modification of Rules.”
It
is chaired by a winemaker. This committee is comprised mostly of winemakers from member
wineries, but also includes a professor from Brock University, a quality assurance expert from
LCBO, and one member from VQAO staff.
4.2

Process for Corporate Governance Evaluation

The VQAO Board is strongly committed to best practice in corporate governance and Board
evaluation. Although there is no third party evaluation, the Board undertakes an annual selfevaluation. The results are compared and discussed year over year.
4.3

Board Orientation

For several years, the organization has selected a number of governance topics and created
one-hour modules for governance education for its Board:
 Module 1 The Director: Duties and Conduct
 Module 2 The Director: Legal and Financial Considerations
 Module 3 The Board: Decision-making
 Module 4 The Board: Communications and Transparency
 Module 5 The Board: Leadership and Strategy

160
161
162

VQAO General By-Law No. 1, Article 3.12, Page 10.
VQAO Finance and Audit Committee Terms of Reference.
VQAO General By-Law No. 1, Article 3.11, Page 10.
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In addition, the VQAO Board also reviews the structures and processes of decision making, and
the filters for decision making on an ongoing basis.
4.4

Financial Oversight

The Board, through its Finance and Audit Committee, is mandated with the following:





4.5

Key Themes in Corporate Governance

Theme #1: Stakeholder Representation
The majority of board members believe that the board is well represented, and has a good
balance of stakeholders. Twenty per cent, however, suggested that the consumer side is
underrepresented and ought to be more prevalent.
Board members also indicate that there is a regular review of skill sets required for Directors.

Theme #2: Ministerial Appointees
As indicated above, there is a minority view that would prefer a higher percentage of consumer
representatives on the board, assuming in their argumentation that such nominees would be
appointed through Orders-in-Council.

Theme #3: Satisfaction with the Calibre and Performance of Board Members
Board members are satisfied with individual Board Director Performance.

Theme #4: The Consumer Voice
Board members believe they are acting in the best interests of the consumer and “that our
relationship with consumer stakeholders is effective, but we have no way of measuring it to be
certain.”
163

VQAO Finance and Audit Committee Terms of Reference.
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Recommending auditors for appointment
Reviewing the scope of the audit
Reviewing the audited financial statements as to reasonableness of presentation,
appropriateness of accounting principles and adequacy of disclosure prior to their
submission to the Board
Reviewing fee structures and policies and recommending revisions when appropriate
Recommending the annual budget to the Board
Determining whether revised budgets are necessary and to recommend accordingly to
the Board
163
Promoting transparency and accountability in financial reporting and planning

Theme #5: Executive Director Compensation
The Executive Director is paid a flat salary and is evaluated by their Chair in consultation with
the Board.
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Theme #6: Training Requirements
Given that the Ministerial onus for the wine sector is shared by at least three ministries, it is not
surprising that many Board members feel that board orientation ought to include a policy and
Cabinet perspective, role of OMAFRA, and jurisdictional comparisons in terms of policy and
program.

Theme #7: Quality Stakeholder relationships
All survey respondents perceive positive and effective relationships between VQAO and its
stakeholders. But nine of thirteen Directors felt that there were effective relationships between
the Board and its consumer stakeholders. One Director opined that the relationship between
the stakeholders and their constituencies was not acceptable. “There is some vestigial tension
between the grape growers and the VQA when the real tension is between the grape growers
and the wine industry itself, as distinct from VQA as regulator.”

Theme #8: Conflict of Interest Provisions
Board members are satisfied with the current conflict of interest policy and its application at the
board table.

Theme #9: Firewalls
All but one Board member was satisfied that there were appropriate firewalls to ensure no
Board interference in regulatory decisions.

Theme #10: Good Orientation Program
Generally, Board members are comfortable with the board orientation package subject to the
caveat noted above in the theme dealing with training requirements.

Theme #11: Ministry has Strong Policy Capacity
All respondents were aware of the Ministry oversight function. They all felt that there was
sufficient policy expertise, with one Director noting that “the Ministry has a very strong and
appropriate policy capacity.”
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Theme #12: Comfort with the DAA Model
All those interviewed are very satisfied with the effectiveness of the DAA model as applied to
the VQAO. “The VQAO runs extremely well under the current model. Everyone involved
should be proud.”

4.6

Summary and Observations in Corporate Governance

The VQAO demonstrates good corporate governance. It is a small organization that has to
recruit potential board members proactively. Given its size and scope, it has made best efforts
to run effective governance machinery.

Elaine Todres and Associates - DAA Review Phase Two
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5.0

Regulatory Governance at the VQAO

Regulatory governance is, as highlighted in our previously noted analytical framework, the
extent to which a Regulator meets international best standards in carrying out its activities as a
Regulator in two key areas:
 Board Oversight – mechanisms and structure by which the Board exercises its oversight
of a DAA as Regulator
 Best Practices in Regulation: rule-making, communication of rules, monitoring,
enforcement, adjudication, sanctions, and evaluation

Elaine Todres and Associates - DAA Review Phase Two

The VQAO administers legislation and regulations, which are technical in nature.
5.1

Board Oversight of its Regulatory Functions

Best practice would dictate the presence of a standalone Regulatory Affairs committee to
provide oversight with respect to: (1) the Annual Regulatory Plan – the Regulator’s strategic
framework outlining activities that will or may lead to significant regulatory, legislative or policy
change (2) the development of a case for support of regulatory change as evidenced in a RIA
and (3) operational compliance with best practice in fulfilling its regulatory mandate.
Currently the VQAO’s Standards Development Committee, is charged with assisting the Board
in fulfilling its responsibilities with respect to policy and regulatory matters.
5.2

Regulatory Rule-Making

As described in the earlier section dealing with regulatory governance, regulatory rule-making is
one function of a Regulator that is shared with the Government, in the sense that the
promulgation of regulation lies solely with the Crown. Yet, much of the input for new regulation
is brought forward by the VQAO with great attention to technical detail. Rule-making is one of
the main functions of a regulator and is captured in this section on governance, accountability
and relationships. The manner in which those complex relationships are conducted between
and among all the players is a major feature of rule-making. The other components of
regulatory governance (sanctions, enforcement, etc.) will be covered in the section dealing with
VQAO performance.
In order to assess VQAO’s performance in this regard, it is important to understand the
processes that have been established by the Ministry and the VQAO.
VQAO Process for Developing Proposals for Legislative/Regulatory Change
The VQAO has documented its process for proposals for legislative/regulatory change in its
“Guideline for Regulation Changes” as follows:
Regulations governing the labelling and production standards for VQA wines are
contained in VQA regulation 406 and amendments are permitted through a standardized
process.
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1.

A request is received to amend a specific regulation.

Proponents typically detail a specific regulation change or may request a broader
change in principle to the regulations. The request is submitted to VQAO staff, who
assesses whether the change is technical in nature, policy related or both.
2.

The request is forwarded to the Board of Directors for preliminary review and
then referred to the Standards Development Committee for review.

1. is consistent with its strategic objectives and mission
2. improves or at least maintains the quality of VQA wines
3. improves or at least maintains the positive image of VQA wines and the
credibility and perception of the VQA appellation system
Items that require technical research to complete due diligence on the part of VQA
Ontario will normally be referred back to the proponent or other interested parties. VQA
Ontario does not have a research budget and will verify information only.
On issues that are likely to be complex or controversial within the industry or with
consumers, VQA Ontario normally will conduct informal consultations prior to formally
considering a regulation change. These consultations may be through members
meetings or soliciting comment from stakeholders such as the WCO, GGO, LCBO or
other wine trade or consumer groups.
3.

The Standards Development Committee makes a recommendation on the
technical aspect of the proposed change.

The Board considers the recommendation of the Standards Development Committee
and any non-technical issues related to the proposal. If the Board of Directors has
enough information on which to base a decision, the Board may either approve the
drafting of a new regulation for circulation to the membership or not.
4.

The amendment is circulated to the VQA membership for comment for a
minimum period of 30 days.

After receiving and considering comments, the Board may make a motion at its next
regular meeting on whether to recommend such a change to the Minister for approval.
Further consultation may also be sought at this point.
Regulation changes may take several months or up to several years to complete
depending on their complexity or the state of consensus around the proposal. VQAO
will endeavour to process requests for regulatory change as expeditiously as possible.
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During this process, further information may be sought from the proponent. It is
expected that the proponent provide sufficient technical information and/or information
on policy or image issues to make a sound case for the proposed change. VQA Ontario
must be satisfied that the proposed change:

5.

Proposed regulation change is recommended to the Minister of Government
Services (currently the Minister of Small Business and Consumer Services)

Proposals to the Minister are accompanied by an explanation and rationale for the
change and a summary of any objections received during the 30-day consultation stage.
Once a regulation change is recommended to the Minister, Ministry officials perform a
due diligence review of the proposal and prepare a legal draft. The change is then
added to the Minister’s agenda for review at the earliest convenience. The Minister may
approve the change once approved by the Minister and filed with the Registrar of
164
Regulations.
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From the Ministry’s perspective, step (5) above includes the following:
5 a)
Legislative Counsel Review and Draft
Legislative Counsel reviews the proposal, identifies any additional legal and
practical issues that need to be resolved before the proposed regulation can be
finalized, and redrafts the regulation in accordance with Ontario Government
legislative drafting standards. Once the draft is revised by Legislative Counsel, it
is reviewed and approved by the Ministry, and then sent back to Legislative
Counsel, which prepares a final draft for signature by the VQAO and the Minister.

Prioritization of Policy Issues
For policy or regulatory items identified by VQAO, prioritization of policy issues is built into Step
2 above.
For policy or regulatory items identified by the Ministry or elsewhere in Government, prioritysetting is established based on an assessment of the need to address a public safety gap,
delivering on government/Ministry priorities, industry/marketplace considerations (i.e., level
playing field or reducing the regulatory burden on business), trade or labour mobility obligations,
and other considerations as determined.
Screening Criteria
The Ministry/VQAO Administrative Agreement, under its schedule B, entrenches the
requirement and commitment of the VQAO to consult with its members concerning any
substantive policy or regulatory change. Typically, the principal stakeholders consulted are the
Wine Council, the Liquor Control Board of Ontario (LCBO), grape growers, and winemakers.

5.3

Emerging Theme: Regulatory Governance

The narrow and focused mandate of the VQAO, and its positive relationship with the Sector
Liaison Branch of the Ministry, a strong relationship with stakeholders have created an
hospitable environment for good rule-making on the part of the VQAO Board.

164

VQAO Guideline for Regulation Changes.
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6.0
6.1

Stakeholder Relations
VQAO and Stakeholder Advice

The primary vehicles for stakeholder input into the activities of the VQA are:



The Representational Matrix

Given that the Standards Development Committee is not a Board Committee and strictly
advisory, the principal opportunity for stakeholder involvement is directly at the Board table.
The careful balance between small, medium and large winemakers ensures some variety in
representation across the province. Similarly, the specific diversity built into ex-officio
membership offers an opportunity to involve stakeholders beyond the actual vintners
themselves.
6.3

The Consumer Voice

VQAO is an interesting case: it has very little direct involvement from a regulatory perspective
with consumers other than to ensure that labels on VQA wines are accurate. Its consumer
focus is largely through the education component of the organization’s mandate: “informing the
public, consumers and industry groups about VQA wines, quality standards and the value of a
regulated appellation system, with a focus on the importance of origin; and responding to
165
inquiries or complaints from consumers.”
6.4

Reflections from the Board

The Board, ever mindful of the size of the VQAO organization, is satisfied with stakeholder
relations and the degree to which the Executive Director and the Ministry are aware of the
sector’s issues. Comments inevitably turn to the call for the government to create one Cabinet
post responsible for the full panoply of issues related to the wine sector.
6.5

Summary and Observations in Stakeholder Relations

The Board is doing a good job being apprised of sector issues, and participates where
necessary to gather input from key stakeholders.

165

VQA Ontario Business Plan 2008.
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6.2

The Board of Directors
The Standards Development Committee

7.0

Operational Performance
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Another key objective of this review is to evaluate the VQA’s operational performance regarding
166
the management and delivery of its core functions and services . This section of the report is
organized into two subsections that summarize key areas of evaluation. The first subsection
provides an assessment focusing on the core operational functions of the organization. The final
subsection provides a summary of future considerations / recommendations for improvement.
The VQA performs at a level that meets its mission – “to effectively manage the appellation
system while striving for continuous improvements in wine quality. Communicate the VQA
promise of origin and authenticity of consumers.” The VQA has adequate processes in place to
approve, monitor and enforce its wine quality through a strong partnership with the LCBO and
actively promotes the appellations in Ontario.
7.1

Operational Functions

Licensing and Registration
The VQA does not license wineries, but has a membership. Licensing is done on the
manufacturing by AGCO. To gain membership, an applicant must provide an application form,
the manufacturing license, and a fee of $1000 per year.
The VQA’s membership has grown about 8% annually in the last few years. Currently they have
106 members.

Monitoring and Inspections
The approval and inspections processes are thorough and timely. The approval of every wine
prior to bottling provides a strong safeguard to the industry.
There are three components involved in the approval of wines; the tasting panel assessment,
laboratory testing and the labelling. In order to approve a wine, all three tests must be passed,
at which time the wine maker will be provided notice and can bottle their wine. The cost to the
wine maker for this testing is $195 per wine. In the case that a wine fails, it can re-submit the
wine up to three times for further testing. This process takes about three weeks, but there are
mechanisms to fast track the testing if required. There are approximately 1,600 applications
done annually with about a 93% approval rate.

166

Sources

Interview with Registrar

Vintners Quality Alliance Ontario 2008 Annual Report

VQA website
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The VQA contracts the testing to the LCBO. An electronic system allows the sharing of data
between the VQA and the LCBO.
Beyond the testing of each wine, the LCBO conducts audits on each winery every five to seven
months on behalf of the VQA. These audits are comprehensive and review the winery records,
inventory, bottled wine, etc.
The VQA also conducts unannounced inspections of retail outlets at the wineries to ensure that
only approved wines are being sold, to check the labels and to ensure that the correct wine is in
the bottle.
Any findings from the audits or inspections are provided to the wine maker and followed up as
required, some are followed up in compliance orders, but these are few.

Enforcement and Investigations
The main issue that the VQA enforces is the selling of unapproved wine. If this is found, an email will be sent to the wine maker to notify them and a site visit will be made within two to three
days. If the wine maker continues to sell the unapproved wine, a compliance order will be
issued to take the wine off the shelf. Three to four compliance orders are issued annually. In the
case where the wine maker does not comply with the compliance order, charges will be laid.
This has happened twice in ten years.
Due to the low frequency of these situations, the VQAO contracts out some of its enforcement
activities.
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Appeals & Customer Complaint Handling
Complaints
Although there is a written complaints process, it is used very rarely. There has been one
complaint in the last three years at the VQAO.
Appeals
If membership is revoked, the decision can be appealed to the AGCO Tribunal. The information
on how to appeal is provided with the decision.
A winery can submit samples of the same wine three times to the wine tasting panel. If after
three times the wine still fails, it has failed the testing and will not be approved. If this decision is
appealed, the wine will be tested by an appeal panel that consists of a different group of people
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including academics, winemakers and others. The decision by this panel is final. Approximately
two thirds of the wines do not pass the appeals process.
Public Education and Communications
Communication of Rules and Training
Education for the wine makers is gained in a number of ways. Auditors and inspectors will
provide communication of rules informally during audits to support the growth of the wine
makers. This advice might range from rules on labelling to rules on the bottling of wine.

The VQAO also develops a winery report card annually. These report cards provide a tally of all
testing done for the winery over the year and provide a comparison against the broader testing
results. The report card provides a summary of the issues and methods to solve these issues.
These report cards have been very well received and are used as a communication tool and
educational tool.
Public Awareness
The VQAO contributes $250,000, or about one quarter of its revenues, to the Wine Council of
Ontario to promote the appellations of Ontario. The VQAO also has a comprehensive website
providing information to the consumer.
Evaluation
Strategic and Business Planning
The VQAO has a five-year strategic planning cycle. The Board plays an active role in the
development of the strategic plan and regularly monitors the progress made on reaching its
strategic targets.
Performance Metrics
The VQAO tracks the key performance metrics such as the number of applications, number of
approvals, inspections, audits, warnings, compliance orders and tribunal hearings. Data is
available back to 2001.
Quarterly reports are presented to the Board.
Consumer Protection Metrics
Like the other consumer protection DAAs, there is no single measure of consumer protection.
However, the rigourous testing of each wine and the thorough inspection process indicate that
consumers are protected.
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The VQAO also coordinates wine maker forums where small groups of wine makers will come
together to discuss issues and ‘problem’ wines in anonymous tasting forums and to learn from
each other. The intention is to bring together those new to the industry with those who are more
experienced to develop a network within Ontario. These forums have been well received and
are ongoing.

Benchmarking
There are few regulators that play in the same industry as the VQAO. The BC Wine Authority
was only just launched and there are no others in Canada. The VQAO does interface with other
jurisdictions to keep informed of label regulation and tasting/testing practices.
Consumer Surveys
The VQAO is in the process of conducting its first satisfaction survey to be carried out in late
summer of 2009. This survey will be administered to all of its members and will issue questions
regarding the value of the regulator and appropriate service levels.
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A targeted survey was conducted on the report card and the feedback was all positive.
Compensation Fund
The VQAO does not have a standard compensation fund, but maintains a $200,000 legal fund
to support its needs as required. This fund has never been used.
7.2

Summary and Observations in Operational Performance

The VQAO has developed and implemented practices that meet best practices in most areas.
The VQAO is constantly monitoring the wine industry in Ontario and has processes in place to
protect the consumer and improve the awareness of the appellations in Ontario.
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8.0

Recommendations

There are no recommendations pertaining to VQAO. It appears to be a focused well-run
organization.
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Appendices

DELEGATED ADMINISTRATIVE AUTHORITY MODEL REVIEW

PART 2: FULL REPORT
Appendices

1 Appendix A - Steering Committee Members
Evaluative Questions derived from RFP
DAA Ministry Steering Committee Members:
Frank Denton, Project Sponsor
Deborah Brown
John Mitsopulos
Diane Zimnica
Cheryle Gallant
In addition, Ben Valido acted as Project Manager and Kathy Clarke as
Project Lead.
The committee has met weekly since November 12, 2008.
o
o
o
o
o
o

Evaluative Questions:
1. Governance, Accountability and Relationship practices
For each DAA board structure and practices, including how their Directors are appointed
to the board
 Is there an appropriate balance of stakeholder representation?
 Is the number of Ministerial Appointees on the board sufficient?
 Are there appropriate guidelines to prevent and address potential conflict-ofinterest situations?
 Are there necessary “firewalls” to ensure that the Registrars’ decisions on
regulatory matters are made without Board interference?
 Do board members clearly understand their obligations to act in the public
interest and how is this communicated and measured?
 How are board members evaluated? Are specific skill sets and behaviours
required and training provided for all positions (e.g., Chair of Board, Chair of
audit committee, etc)?
 Are DAAs satisfied with the calibre and performance of their Board members,
including ministerial appointees, and the public servants who sit on those
Boards?
Oversight by the Ministry (e.g. roles and resources)
 Have roles, resources and responsibilities within the Ministry been adequately
and appropriately defined to fulfil the oversight responsibilities assigned to the
Liaison Unit?
 Does the Ministry currently have access to sufficient technical and policy
expertise (in-house and otherwise) to be able to properly evaluate the merits of
DAA-initiated regulatory proposals?
 Does the Ministry provide adequate direction to the DAAs with respect to
government priority areas in policy development?
 Is the Ministry responsive to the need for legislative/regulatory/policy changes?
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Individual DAA Administrative Agreements and/or any accountability agreements
For post 1997-DAAs, are the accountability mechanisms contained in the
administrative agreements adequate and appropriate?
Are the accountability mechanisms for pre-1997 Delegated Authorities (Tarion,
Board of Funeral Services) adequate? If not, how can they be improved?
Overall, does the governance and accountability framework established for each
Delegated Authority meet or exceed the relevant, generally accepted “best
practices” standards (e.g. Management Board Guidelines, federal Treasury
Board accountability standards, ASD arrangements in other jurisdictions, etc.)?
Should the DAAs fall under Officers of the Legislature, including the purview of
the Auditor General of Ontario, the Privacy Commissioner, Ombudsman, The
Environmental Commissioner, Integrity Commissioner, and other
accountability/legislative frameworks?

Reporting and accountability framework for new business ventures
 The TSSA and the ESA engage in non-delegated business initiatives, both in
Ontario and in other jurisdictions. Are adequate provisions in place to ensure
that such business ventures do not detract from the DAAs’ ability to deliver
delegated services to Ontarians and are they transparent to the Ministry? What
should be the guiding principles that permit such non-delegated business?
Communication practices with respect to internal issue management protocols with the
Ministry and DAA external crisis management or media relations
 Are the current issues management, correspondence handling, and
communications protocols between the Ministry and the DAAs adequate and well
understood by all parties?
Best practices and models used in other jurisdictions
 Are there any provisions from other governance models that may benefit the
DAA model?
2. Performance
Analysis of the quality and effectiveness of information with respect to the delivery of
programs for compliance and enforcement, risk management frameworks, licensing and
registration, industry professionalism, public education and awareness, compensation
funds, consumer complaints handling, internal discipline and appeals process






The consultant shall identify and assemble reliable process and outcome
measures, which are demonstrative of DAAs’ performance over a representative
timeframe (e.g., 5 – 10 years) on core functions. Examples include: inspections,
expenditures on consumer education, licensing turnaround times, etc.
The consultant shall also assess whether the DAAs performance measures are
commensurate with outcomes (i.e., how does the DAA know that the data it
tracks will enable it to measure a safety outcome?)
For DAAs where statutory responsibilities were previously delivered by the

352



government, or a government agency, the consultant shall compare the
performance of the DAA with its pre-delegation counterpart, and draw
conclusions with respect to the overall state of safety and/or consumer protection
before and after delegation.
The consultant shall also undertake a thorough review of industry and consumer
satisfaction with core DAA services by evaluating existing survey and complaint
data (where applicable and available) and by conducting focus groups and/or
limited surveys with relevant industry and consumer stakeholders.

In evaluating DAA operational performance the consultant shall, at a minimum, address
the following kinds of questions:


Measuring Effectiveness:
o Where possible, do DAAs benchmark their performance on key indicators
against those of similar regulatory service providers in other jurisdictions?
Is this/would this be a useful practice to undertake?
o Are mechanisms in place for both the DAAs and the Ministry to evaluate
results on an ongoing basis (i.e., is there a correlation between published
business plan commitments and achievements listed in DAAs’ annual
reports)?
o What are the incentives for good performance for the Board, its members
and the CEO? What are the disincentives?
o Are there sufficient internal controls/checks and balances between
statutory directors and the CEO?



Compliance and Enforcement:
o Are DAAs implementing risk-based compliance strategies? What are the
possible benefits and/or drawbacks of this approach?
o Have risk management and mitigation practices (at both the DAAs’
governance and regulatory levels) kept pace with international standards?



Licensing and Registration Application Turnaround Times:
o Do existing turnaround times for licensing and registration applications
strike an appropriate operational balance between being responsive to
industry needs and adequately protecting public safety and consumer
interests?



Raising Industry Professionalism:
o − Where applicable, are Administrative Authorities taking appropriate
steps to measure and assess the results of the various educational
programs they have developed to increase professionalism among
industry practitioners?
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Public Education and Awareness:
o Have resources devoted to consumer education and public awareness
activities increased since delegation? Is there evidence that these
activities are generally effective?



Compensation Funds:
o Have DAAs consistently demonstrated financial responsibility,
accountability and fairness in the management of statutory compensation
funds?



Consumer Complaints Handling:
o Are existing consumer appeal mechanisms adequate (e.g. fair,
transparent, affordable and timely)?



Internal Discipline and Appeals Process:
o Is the process transparent to registrants/licensees and consumers?

3. Public and Industry Relations


Stakeholder engagement practices - corporate (DAA and industry/public) and
regulatory (Ministry and DAA/industry/public)
o Are the current stakeholder engagement practices effective?



Consumer and industry satisfaction in interactions with the DAAs
o Are the DAA’s sufficiently interacting with consumers and the industry and
are they satisfied with the amount of interaction?
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2 Appendix B – List of Interviewees and Focus Group
Participants
Electrical Safety Authority:







All Board of Directors: A survey was implemented in December 2008.
Board of Directors: John Wiersma, Margaret Kelch, Bob Stelzer, Oskar
Sigvaladason, John Raepple (also electrical contractor business owner)
Consumer Advisory Council Chairs: Chris Ferguson (by phone), John Buchanan,
Dick Vosburgh
ECRA Chair and Vice-Chair: Glenn Carr, Dave Ackison
CEO, Bob Stelzer
ESA Staff: Mark Taylor, Peter Marcucci, Maria Iafano, Lucy Impera, Ron
Schertzer, Francis Hardy, Scott Saint

Ontario Ministry of Small Business and Consumer Services:
 Sector Liaison Branch: Deborah Brown, Cheryle Gallant, Ian Drew, Abigail Avila,
Deborah Imran and Hartley Lin
 Policy Branch: John Mitsopulos, Larissa Hretchka, Rob Harper, Nicole Stewart
and Terry Irwin
 Legal Services Branch: Diane Zimnica, Rosemary Logan, Neil Hartung, and Allan
Doppelt
 OPS Ministerial Appointees: D. Brown, M. Shenstone, R. Dowler
 Deputy Minister: Angela Longo
 Minister: Harinder S. Takhar
Stakeholders:
 Construction Safety Association: Jim Stekkette
 CFIB: Judith Andrews, Satinder Chera, and Tom Charette
 Consumers Council of Canada: Executive - Christina Besantz, Board Members Eleanor Friedland, Bill Huzar, Joan Huzar, Michael Lio
 Consumers’ Association of Canada: Mel Fruitman, Vice President, Issues
(Ontario)
Technical Standards and Safety Authority:










All Board of Directors: A survey was implemented in December 2008.
Board of Directors: Rudy Reidl, George Irwin, Allan Kupcis and Kathy Milsom
Consumers Advisory Council: Patricia Jensen, Elizabeth Nielsen, Kathy & Sheila
for Kathryn Woodcock, Elizabeth Virc, Matilda Presner, Mary Ferreira
Committee of Chairs: Peter Harschnitz (Boilers and Pressure Vessels Advisory
Council); Lloyd Hall (Upholstered and Stuffed Articles Advisory Council); Patricia
Jensen (Consumers Advisory Council and Ski Lifts Advisory Council); Bill Vale
(Natural Gas Advisory Council); Mr. Richard Kaczmarczyk (Elevating Devices
Advisory Council); David Karn (Propane Advisory Council)
CEO, Kathy Milsom
Liquid Fuels Advisory Council: Ken Jamieson
TSSA Staff: David Scriven, Tom Ayres, Dave Lisle, Luisa Armstrong, Roland
Hadaller, John Marshall, Dara Vorkapic, and Srikanth Mangalam
Propane Advisory Council: David Karn (by phone)
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Ski Lifts Advisory Council: Bruce Haynes
Operating Engineers Advisory Council: Colin Andrews (by phone)
Fuels Safety On-Line Inc., Jim Mackie
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Appendix C – Board Survey

1. Introduction
The Ministry of Small Business and Consumer Services has hired the firm of Elaine
Todres and Associates to conduct a review of the DAAs in the province. The Chair and
CEO of your DAA is aware of this and has endorsed the study. This survey instrument
is being sent to you as a member of the Board of a DAA and we strongly urge your
participation, so that your voice can be heard. There are no right or wrong answers.
The survey should take 30 to 40 minutes to complete. The timeline for the study is
very tight and we would like to have your responses by Dec 31, 2008. Your answers
will not be identified by respondent; rather, the answers will be collated as group
data. Thank you in advance for your cooperation in this timely study. The best of the
Holiday Season to you and yours. Should you have any additional comments, please
contact Dr. Todres at elaine@todresleadership.com
2. Board Representation and Composition
1.

Which of the following DAAs are you affiliated with?

2.

What is your connection to the board?

3.

Do you think that the current number of Ministerial appointments on the
Board is sufficient?

4.

Any additional comments about Board Representation?

3. Stakeholders
The Ministry of Small Business and Consumer Services appoints a minority of members
(public servants or citizens-at-large) to the Board.
1.

Do you think that the current balance of stakeholders on the Board is
sufficient?

2.

Does the Board discuss the notion of "public interest"?

3.

Are the interests of small business adequately represented on the Board?

4.

Are stakeholder engagement practices effective?

5.

Is the relationship between the Board and its industry councils effective?

6.

Is the relationship between the Board and its consumer council effective?

7.

Any other comments about Stakeholders?
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4. Application of Board Policies
Boards normally have policies and guidelines under which they operate.
1.

Does the current conflict of interest (COI) policy address the type of
conflicts likely to arise at the Board?

2.

Are you satisfied with the manner in which COI is handled at the Board?

3.

There presently are firewalls to ensure that the statutory
directors/registrars decisions are made without board or CEO interference.
Are there sufficient firewalls to ensure that statutory directors' or
registrars' decision are made without: Board interference, CEO
interference?

4.

Currently there is training/orientation for the Board. Do you think this
training/orientation is adequate?

5.

Are you satisfied with the Board's approach to self-evaluation?

6.

Are you satisfied with the calibre of: Board Members, Ministerial
Appointments, Public Servants?

7.

Are you satisfied with the performance of: the Board as a whole, Ministerial
appointees collectively, Public Servants?

8.

Are you aware of the performance incentives for the CEO?

9.

Are these incentives appropriate?

10.

Are these incentives aligned with the Mission/Mandate of the DAA?

11.

Does the Board take actions to ensure its obligation to act in the Public
Interest?

12.

Any comments about the application of Board policies?

5. Ministry Oversight
The Ministry of Small Business and Consumer Services is responsible for overall
accountability and control of the regulatory legislation of the DAAs.
1.

Are you aware of the nature of the Ministry's oversight function?

2.

Is this oversight function appropriate?

3.

Does the Ministry have access to sufficient technical expertise (in-house or
otherwise) to evaluate the DAA-initiated regulatory proposals?

4.

Does the Ministry have access to sufficient policy expertise (in-house or
otherwise) to evaluate DAA-initiated regulatory proposals?

5.

Does the Ministry provide adequate direction to the DAA re: priorities in
policy development?

6.

Is the Ministry responsive to the need for: legislative change, regulatory
change, policy change?

7.

Any comments about the Ministry's oversight function?
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6. Communication/Issues Management
1.

Are there Board protocols for dealing with crises and issues?

2.

Are these protocols/practices concerning internal issue management:
sufficient, appropriate?

3.

Are communication protocols/practices concerning external crisis
management and media relations: sufficient, appropriate?

4.

Any comments about Communications/Issues Management?

7. The DAA Model
1.

Do you believe that DAA's should fall under the following Offices of
theLegislature: Ontario Privacy Commissioner, Ontario Integrity
Commissioner, Ombudsman?

2.

The DAAs are now engaged in new business opportunities. Do you believe
that these activities are appropriate?

3.

Is the manner in which the Board considers non-mandated business
opportunities sufficient from an Board oversight perspective?

4.

The DAA has established processes for developing regulatory proposals.
Are these processes: sufficient, appropriate?

5.

Is the current DAA model effective?

6.

Do you have any other comments about the DAA Model?
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Appendix D – Regulatory Impact Analysis (RIA)

The OECD Reference Checklist for Regulatory Impact Analysis
1. Is the problem correctly defined?
The problem to be solved should be precisely stated, giving evidence of its nature and
magnitude, and explaining why it has arisen (identifying the incentives of affected
entities).
2. Is government action justified?
Government intervention should be based on explicit evidence that government action is
justified, given the nature of the problem, the likely benefits and costs of action (based
on a realistic assessment of government effectiveness), and alternative mechanisms for
addressing the problem.
3. Is regulation the best form of government action?
Regulators should carry out, early in the regulatory process, an informed comparison of
a variety of regulatory and non-regulatory policy instruments, considering relevant
issues such as costs, benefits, distributional effects and administrative requirements.
4. Is there a legal basis for regulation?
Regulatory processes should be structured so that all regulatory decisions rigorously
respect the “rule of law”; that is, responsibility should be explicit for ensuring that all
regulations are authorized by higher-level regulations and consistent with treaty
obligations, and comply with relevant legal principles such as certainty, proportionality
and applicable procedural requirements.
5. What is the appropriate level (or levels) of government for this action?
Regulators should choose the most appropriate level of government to take action, or if
multiple levels are involved, should design effective systems of co-ordination between
levels of government.
6. Do the benefits of regulation justify the costs?
Regulators should estimate the total expected costs and benefits of each regulatory
proposal and of feasible alternatives, and should make the estimates available in
accessible format to decision-makers. The costs of government action should be
justified by its benefits before action is taken.
7. Is the distribution of effects across society transparent?
To the extent that distributive and equity values are affected by government intervention,
regulators should make transparent the distribution of regulatory costs and benefits
across social groups.
8. Is the regulation clear, consistent, comprehensible and accessible to users?
Regulators should assess whether rules will be understood by likely users, and to that
end should take steps to ensure that the text and structure of rules are as clear as
possible.
9. Have all interested parties had the opportunity to present their views?
Regulations should be developed in an open and transparent fashion, with appropriate
procedures for effective and timely input from interested parties such as affected
businesses and trade unions, other interest groups, or other levels of government.
10. How will compliance be achieved?
Regulators should assess the incentives and institutions through which the regulation
will take effect, and should design responsive implementation strategies that make the
best use of them.
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4.1

OECD Checklist For Regulatory Management

The OECD has been examining trends in best practice for regulatory bodies for a
considerable period of time. It has developed a very useful checklist which meshes
1
nicely with our concept of Regulatory Governance:
 To what extent are capacities created that ensure consistent and coherent
application of principles of quality regulation?
o Rule-making process must provide for priority-setting and co-ordination of
regulatory activities.
 Are the legal basis and the economic and social impacts of drafts of new
regulations reviewed? What performance measurements are being envisaged for
reviewing the economic and social impacts of new regulations?
o Decision makers and stakeholders should be provided with information
about effects of new regulation that should include close analysis of the
problem to be solved and alternative solutions, as well as the impacts of
the proposed regulatory solution.
 Are the legal basis and the economic and social impacts of existing regulations
reviewed, and if so, what use is made of performance measurements?
o Periodic reviews need to incorporate a mechanism for input by affected
stakeholders, to build public support and to consult interest groups.
 To what extent are rules, regulatory institutions, and the regulatory management
process itself transparent, clear and predictable to users both inside and outside
the government?
o Transparency reinforces legitimacy and fairness of regulatory processes
and involves a wide range of practices, including standardised processes
for making and changing regulations; consultation with interested parties;
plain language in drafting; publication, codification, and other ways of
making rules easy to find and understand; controls on administrative
discretion; and implementation and appeals processes that are
predictable and consistent.
 Are there effective public consultation mechanisms and procedures including
prior notification open to regulated parties and other stakeholders, nongovernmental organisations, the private sector, advisory bodies, accreditation
bodies, standards-development organisations and other governments?
o The Canadian Federal government has developed guidance concerning
the appropriateness of consultations prior to seeking Cabinet’s
consideration of a regulatory proposal, together with the outcome of the
consultations, such as stakeholder support. This plays a role in
determining whether Cabinet will approve the pre-publication of the
2
proposal for comments by the public in general.
1

APEC-OECD Integrated Checklist on Regulatory Reform – A Policy Instrument for Regulatory Quality,
Competition Policy and Market Openness. THE APEC-OECD CO-OPERATIVE INITIATIVE ON
REGULATORY REFORM is a Joint Activity of the OECD Regulatory Reform Programme (Directorate for
Public Governance and Territorial Development) and the APEC Competition Policy and Deregulation Group
(CPDG) convened by the Federal Competition Commission of Mexico.
http://www.oecd.org/dataoecd/41/9/34989455.pdf , pages 12 and 18.
2

Jacobzone, Stephane, Chang-Wong Choi, Clarie Miguet: Indicators of Regulatory Management Systems
(OECD Working Papers on Public Governance 2007/4), page 28.

361







To what extent are clear and transparent methodologies and criteria used to
analyse the regulatory impact when developing new regulations and reviewing
existing regulations?
o The development of a Regulatory Impact Analysis (RIA) helps to organise
and consolidate all the possible impacts and elements for the decision at
various stages of policy development. In particular, RIA can become the
main vehicle to systematically review the legal basis and economic
impacts of existing or new regulations and to structure the adjoining
decision-making process. Indeed, a RIA should not be thought of as an
after-the-fact exercise when the regulatory decision has been made.
Rather, a RIA should help form the policy investigation and analysis
carried out through the development of the rules. The analytical
approach underlying the rules should always be considered to be
proportional to the situation, but consistent guidance should be developed
to deal with the appropriate complexity and level of analysis. Efforts are
often needed to develop the capacity to carry out and make use of RIA; in
their absence, other practices should be adopted to assess regulatory
impacts.
How are alternatives to regulation assessed?
o The range of policy tools and their uses is expanding as experimentation
occurs, learning is shared and understanding of the potential role of
markets increases. Regulators and policy makers should consider
alternative forms of regulation to achieve their regulatory objective, such
as use of performance rather than design criteria.
To what extent have measures been taken to assure compliance with and
enforcement of regulations?
o A compliance friendly regulation requires governments to pay attention to
compliance considerations in the decision-making process. Regulations
should be designed, implemented and enforced in a way to ensure that
the highest appropriate level of compliance is achieved. Commonly used
tools to increase the level of compliance are ex ante evaluation of
compliance factors, development of alternative ways for compliance,
compliance assistance, compliance incentives, or providing for a range of
enforcement responses. Regulators should have sufficient capacity to
enforce regulations. An appeal mechanism against regulatory abuse
must also be in place.

This checklist list of questions is meant to trigger a Board’s consideration of how its
Authority is delivering its core functions as a regulator.
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4.2 Example of Regulatory Policies: Canadian Regulatory
Policy
3

Regulatory impact analysis statement - Medium/high impact template
Executive summary (Maximum 60 lines)

Issue: A brief statement to describe the issue that the regulation will address and
why government intervention is needed through regulation.
Description: A brief description of the proposed regulatory action and how it
addresses the issue.
Cost-benefit statement: A bottom-line statement of the costs ($) and a short
statement of what the benefits would be to protect and advance the public interest in
health, safety and security, the quality of the environment, and the social and
economic well-being of Canadians.
Business and consumer impacts: A statement on the impacts on administrative
burden, competition and consumers.
Domestic and international coordination and cooperation: A statement on
domestic and international coordination and cooperation including trade impacts.
When specific Canadian requirements are proposed, a statement of the rationale for
the Canadian approach.
Performance measurement and evaluation plan: A brief description, when
required, of the performance measurement and evaluation plan to ensure that
regulation continually meets its initial objectives.
Issue
Describe the issues, including a clear risk assessment, and demonstrate why
government intervention is needed.
The full risk assessment is available at http://www.(Your Department Web Site)
Objectives
State the objectives of the proposed regulatory action in concrete terms and its broader
policy context.
Description
A description of the proposed regulatory action.
Regulatory and non-regulatory options considered
(For guidance see Assessing, Selecting, and Implementing Instruments for Government
Action and Canadian Cost-Benefit Analysis Guide: Regulatory Proposals at
www.regulation.gc.ca)
3

Government of Canada Regulation website: http://www.regulation.gc.ca/documents/rias-gime/rias-gimeeng.asp
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Describe the regulatory and non-regulatory options, including the proposed regulatory
action, and the key differences between the options.
Benefits and costs
(For guidance see Canadian Cost-Benefit Analysis Guide: Regulatory Proposals at
www.regulation.gc.ca)
Quantify (qualify when not possible to quantify) the benefits, costs and net benefits of the
selected option, including how the impacts may be distributed across various
stakeholders, sectors or regions. When a cost-benefit analysis or a risk assessment is
done, a Cost-Benefit Statement must be included in the RIAS to clearly communicate
costs and benefits.
The full cost-benefit analysis is available at http://www.(Your Department Web Site)

Cost-Benefit Statement
A. Quantified Impacts $
Benefits

Base Year:

Final
... Year:

Total
(PV)

Average Annual

By
Stakeholder
By
Stakeholder

Costs
Net Benefits
B. Quantified Impacts in Non-$; e.g. Risk Assessment
By
Positive Impacts
Stakeholder
By
Negative Impacts
Stakeholder
C. Qualitative Impacts
Short list of qualitative impacts (positive and negative) by stakeholder.
Report on the impact on the economy, administrative burden, business impacts,
consumer impacts, competition and on the domestic and international trade impacts
(exports and imports). Describe how the recommended option has been developed to
minimize: unnecessary administrative burden, business impacts, social and consumer
impacts, competition, negative impacts on health, safety, the environment or the
economy.
Rationale
The selected option should be based on a rationale that flows from the analysis provided
above including costs and benefits and consultation results.
Describe why this option results in the greatest overall benefit and how it will meet the
objectives stated above, how it is proportionate to the degree and type of risk presented
by the issue, and why it will not unduly impact other areas or sectors.
Note any cooperation and coordination efforts undertaken, including between federal
departments, with other governments in Canada, and internationally. If coordinated or
cooperative approaches have not been used, describe why not. When specific
Canadian requirements are proposed, describe the rationale for the Canadian approach.
(For guidance see Guidelines on International Regulatory Obligations and Cooperation
at www.regulation.gc.ca)
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Consultation
(For guidance see Guidelines for Effective Regulatory Consultations at
www.regulation.gc.ca)
Describe the consultation process, the main views of consulted parties and how they
were taken into account.
Implementation, enforcement and service standards
Describe the implementation plan, including any communication or outreach activities,
dates of effect, partner institutions and how cooperation and coordination will be applied
to ensure effective and efficient implementation.
Describe existing or proposed compliance and enforcement strategies, including the
planning undertaken to ensure adequate resource allocation and training, where
necessary. If additional resources are not required, describe how the activities will be
funded.
Identify the service standard associated with the regulatory program (when required),
and describe how the department will monitor its performance against the standard.
Performance measurement and evaluation
Re-state the objectives in the form of measurable outcomes, and describe the
performance measurement and evaluation plan (when required) for the regulatory
program, including timelines for follow-up.
Contact
Identify the contact person(s) for public enquiries.
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Appendix E – Consultation Policies

According to the Treasury Board of Canada Secretariat, best practices
consultation policies for regulatory bodies would include the following
components:
Components of Effective Regulatory Consultations
 Ongoing, Constructive, and Professional Relationship with Stakeholders
 Consultation Plan
o Statement of purpose and objectives
o Public environment analysis
o Developing realistic timelines
o Internal and interdepartmental coordination
o Selecting consultation tools
o Selecting participants
o Effective budgeting
o Ongoing evaluation, end-of-process evaluation, and documentation
o Feedback/follow-up
 Conducting the Consultations
o Communicating neutral, relevant, and timely information
o Ensuring that officials have the necessary skills
4

The Treasury Board of Canada Secretariat Website offers a number of checklists
related to this Consultation Policy.

4

Treasury Board of Canada Secretariat Website, http://www.regulation.gc.ca/documents/gl-ld/erc-cer/erccer-eng.pdf, “Guidelines for Effective Regulatory Consultations”, © Her Majesty the Queen in Right of
Canada,represented by the President of the Treasury Board, 2007.
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Appendix F – Regulatory Plan5

Annual Regulatory Plans
Guidelines for departments and agencies on preparing and publishing annual regulatory
plans - Office of Best Practice Regulation, April 2008
Introduction
The Government’s small business election policy A Small Business Agenda for the New
Millennium included a commitment that agencies would publish regulatory plans. The
plans provide business and the community with ready access to information about past
and planned changes to Commonwealth regulation, and make it easier for business to
take part in the development of regulation that affects them.
The Australian Government, in consultation with regulatory agencies, has developed a
strategy to implement this commitment. This guide provides information on how to
prepare and publish regulatory plans.
Who has to publish an annual regulatory plan?
Any agency which is responsible for regulatory changes that may require a Regulation
Impact Statement or Business Cost Calculator report (or equivalent) will be required to
publish a regulatory plan. It is up to individual departments and agencies to manage the
coordination and publication of regulatory plans within their portfolio.
There are two main options:
 Departments coordinate and publish an annual regulatory plan on behalf of the
whole portfolio, including any portfolio agencies, or
 The department and each agency within the portfolio coordinate and publish
individual annual regulatory plans.
For the regulatory plan process to be effective, all agencies should review their
regulatory activities periodically and consider the need to identify any changes (including
planned changes) though the publication of a regulatory plan or updates to their existing
plan.
What is a regulatory plan?
Each regulatory plan will consist of two distinct types of entries:
 information about changes to business regulation which occurred in the previous
financial year; and
 information about activities planned for the forthcoming financial year which could
lead to changes in business regulation.
Regulatory plans provide business operators, business representatives, other
stakeholders and the public with access to information about changes to Australian
Government business regulation.
The Plan should include a consultation strategy for all regulatory proposals which require
a BCC report or RIS to be prepared in the next twelve months or so. To provide
5

Australian Government: http://www.finance.gov.au/obpr/docs/OBPR-ARP-Guidelines-2008.rtf
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transparency and embed best practice consultation practices, the Plans should address
the following:
 What consultation has already occurred on the proposal?
 What is the objective of each consultation round?
 Who will be consulted at each round?
 In what form will consultation occur at each round?
 When will each round of consultation commence?
 How long will the round last?
“Business regulation” includes primary legislation, subordinate legislation, quasiregulation or treaties which have medium business compliance costs or a significant
impact on business and individuals or the economy. Quasi-regulation refers to rules or
arrangements where governments influence businesses to comply, but which do not
form part of explicit government regulation. Information on how to identify relevant
changes and future activities which need to be included in regulatory plans is at pages 57.
A description of the fields of information to be completed for each type of entry is
incorporated in the templates on pages 8-10 of these guidelines.
When do agencies have to publish regulatory plans?
Each agency is to publish a regulatory plan on the Internet each July.
Agencies are advised to start preparation of their regulatory plan around the beginning of
April in each year (or earlier, if agencies wish), to allow publication in July.
Agencies can amend their regulatory plan entries, add new entries or remove obsolete
entries at any time.
What does an agency have to do to publish its regulatory plan?
Each agency is to publish its regulatory plan on its own website and forward a single
Internet address for the plan to the Office of Best Practice Regulation (see contact
details below). The Office of Best Practice Regulation will publish a links page which will
provide links to all of the individual agency regulatory plans.
Agency websites will each have their own standard requirements for look and
presentation, and it is expected that agency regulatory plans will conform to these
varying requirements. This means that, while agency regulatory plans will have common
standards for content as detailed below, they will vary in layout and presentation. The
structure of each plan will also be at the discretion of the relevant agency. The only
requirement is that there be a single internet address for access to the whole plan.
It is up to each agency to decide whether to continue to make previous year’s plans
available through the website, or simply replace the old version of the regulatory plan
with the new one each July.
Contact for further information:
For further information or advice on the preparation of regulatory plans, please contact:
Office of Best Practice Regulation
Department of Finance and Deregulation
Phone:
(02) 6215 1955
Email:
helpdesk@obpr.gov.au
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Preparing a regulatory plan
What sort of activities should be the subject of a regulatory plan entry?
Past changes
Any change to business regulation should be included unless the change falls into one
of the exception categories set out below.
A change to regulation may take the form of introduction of new regulation, amendment
to existing regulation or repeal of regulation.
Agencies should review all changes to primary and subordinate legislation, quasiregulation or treaties which have occurred in the relevant period and consider whether
they require an entry in their regulatory plan.
They should include all legislation which has been introduced or is awaiting introduction
where opportunities for consultation have now concluded.
Future activities
Entries should be included, subject to the exceptions set out below, about any activity
which is to take place during the forthcoming financial year which could lead to a change
in business regulation.
The critical test is whether an activity such as a regulatory change or a review of
legislation is to commence or continue in the next year. Information should be included
in the regulatory plan, even if any regulatory change would not take place until a later
year.
Activities should be included even if there is no certainty that regulatory change will
result. If regulatory change is one of the possible outcomes of an agency activity, the
activity should be included in the plan.
The following is a list of some of the types of activity which should be included:
 policy development processes aimed at finding a way to address a particular
problem or achieve an objective where regulation is likely to be one of the
options under consideration;
 development of the Government response to a report or inquiry, especially where
regulatory change has been put forward as a possibility;
 review of a piece of legislation;
 sunsetting legislation;
 implementation of election promises or government undertakings; and
 legislation in the process of drafting, where consultation is still being undertaken.
Exceptions
The following should not be included in regulatory plans:
 regulations that are likely to have no or a low impact on business and individuals
or the economy;
 regulations that involve consideration of specific Government purchases;
 regulations of a state or self-governing territory that apply in a non-self governing
territory;
 anticipated activity about which it would be inappropriate to publish information.
In addition, there will be some regulatory activities which agencies are unable to foresee
at the start of the financial year. Obviously, no information about such activities will be
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included in the agency’s annual plan published at the start of the year. However,
agencies will have the option of adding information about these activities when it
becomes available.
What counts as “no or low” impacts
A change would only be regarded as having “no or low impacts” if the potential impacts
on the regulatory environment for businesses were less than medium or significant. In
considering whether to exclude matters from the regulatory plan on the grounds that
they have no or low impacts, departments and agencies should consider whether
businesses in affected industries would need to know about the matter in any
circumstances. If it is likely that businesses would have an interest in knowing about a
development, information about it should be included in the department’s or agency’s
regulatory plan.
Examples of regulatory changes that are likely to have low impacts on business and
individuals include:
 small changes in levies; fees (eg less than 10 per cent);
 business reporting requirements (eg a request to report electronically rather than
on paper where possible etc).
 minor alterations to definitions to better clarify the meaning of regulations where
this does not substantially alter behaviour of market participants;
 minor alterations or corrections to ensure regulations meet the original policy
intent where this does not substantially alter behaviour of market participants;
 technical corrections to regulations (eg where reference has been made to the
wrong Act); and
 updates to legislation to change references to revised Acts etc.
Confidential proposals
Agencies are not required to publish information which they consider would be
inappropriate to disclose to the public. There will be some planned activities which
should not be included in regulatory plans because there are good reasons for keeping
them confidential.
There will also be situations where only limited information can be published about an
issue. Where this is the case, it should be included in the agency’s regulatory plan.
The considerations in deciding whether this exclusion applies are:



Is there information about the activity in the public domain?; and
If there is no information in the public domain, is there any information which
could appropriately be published?

If there is some information about the activity in the public domain, then information
should be included in the regulatory plan. This would be the case, for example, if the
Government had:
 announced the development, review or amendment of legislation on the relevant
matter;
 indicated that it will be considering options for dealing with a particular matter,
where one of the options is likely to be regulation; or
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initiated consultation on the matter, for example by calling for public submissions
or holding discussion forums.
An example of confidential activities is:
 an anticipated activity which is confidential because of national security
considerations.


What should be covered by a single entry in an agency’s regulatory plan?
As a general rule, each change to business regulation or planned regulatory activity
should be the subject of a separate entry in the regulatory plan.
However, there will be occasions when one entry can cover a number of legislative
changes, if they all relate essentially to the same issue. For example, in 1998 the
Government changed long service leave arrangements to the coal industry, and this
resulted in changes to five pieces of legislation. As all the changes contributed to the
same basic change in the regulatory environment it would be appropriate to cover these
changes by a single regulatory plan entry.
Conversely, if omnibus legislation makes more than one significant change to business
regulation and the changes are not closely related, it would be appropriate to prepare
more than one regulatory plan entry for a single piece of legislation.
What information should be included in each regulatory plan entry?
See templates on following pages for:
(i) Template for entries on PAST REGULATORY CHANGES
(ii) Template for entries on PLANNED REGULATORY ACTIVITIES
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(i) Template for entries on Past Regulatory Changes
Type of entry

Each entry should indicate that it relates to a past change.

Title

For past regulatory changes, including legislation that has been
introduced but not yet passed, or is pending introduction, provide the title
of the Act, bill, legislative instrument or quasi-regulatory proposal.

Description of
issue

The purpose of the description is to give readers enough information to
determine whether the regulatory change is of interest to them. It should
usually be 50 to 150 words long. If the readers require more detailed
information they can obtain it through the contact person (see below).
The description should provide a succinct explanation of what has
occurred. This might include information about:
 the nature of the regulatory change;
 the purpose and benefits of the change; and/or
 who is affected and how.
A link to the regulatory instrument or information on how to obtain a copy
of the instrument should be provided. Similarly, a link should be provided
to the Regulation Impact Statement or Business Cost Calculator report,
where one was required.

Date of effect

In this field the agency should indicate the date on which the regulatory
change has come or will come into effect. If the change will come into
effect on an unknown future date, this fact should be included.
Where the date of effect is a future date which is subject to change,
agencies should periodically review the data to ensure it is up to date.
For legislation pending introduction, the date of proposed introduction
should be noted.

Contact details

Contact details should usually consist of the name, position, telephone
number, fax number and email address of a person whom members of
the public can contact for more information about the regulatory change
or activity.
The contact person should be someone with adequate knowledge of the
issue, but not of such seniority that they would not generally deal with
inquiries personally.
Agencies should not use general inquiry lines as the contact for
regulatory plan entries. However, it may be appropriate for agencies to
use generic contact phone numbers and email addresses for a range of
regulations where there is a high likelihood that individual contacts would
quickly become out of date. This is only appropriate if the generic contact
is designed specifically to deal with inquiries on regulatory change, and
there is a well maintained system for referring inquiries to a relevant
project officer.
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(ii) Template for entries on Planned Regulatory Activities
Type of entry

Each entry should indicate that it relates to a planned activity.

Title

The purpose of the title is to inform readers of the broad subject matter of
the regulatory change or activity. It should be in the order of three to
fifteen words long.
It may be appropriate to include the name of the regulation in the title if this
indicates the subject area of the regulation (e.g. "Changes to Food
Hygiene Standards"). However, where the name of the regulation does
not indicate a specific subject area, a more descriptive title should be used
(for example “Filing Fees for lodging unfair dismissals claims” would be a
more appropriate title than “Workplace Relations Amendment
Regulations”).

Description of
issue

The purpose of the description is to give readers enough information to
determine whether the regulatory change is of interest to them. It should
usually be 50 to 150 words long. If the readers require more detailed
information they can obtain it through the contact person (see below).
The description should provide information on the nature of the activity and
the sort of change which may result. This might include information about:
 the nature and objectives of the work to be undertaken by the
agency;
 the area of regulation which could be affected;
 possible regulatory changes which may take place;
 the purpose and benefits of anticipated changes; and
 who may be affected and how.
The type of information which can be included in the description of future
activities will vary depending on the stage of development and the extent
to which information can be made publicly available. For example, if a
decision has been taken to consider an issue but work is at an early stage,
the agency may only be able to include broad information about the issues
to be considered. However, if work on an issue has advanced to the point
where detailed legislative change has been drafted and made public, the
description should provide an outline of the proposed change and how it
will affect businesses.

Consultation
opportunities

The purpose of this item is to inform readers about the opportunities they
will have to contribute to the development of regulation. Agencies are
encouraged to use this field as a tool for communicating with stakeholders
on consultation processes.
Information included should be concrete, and cover such matters as:
 what consultation has already occurred on the matter;
 when future consultation will occur;
 who will be consulted;
 what they will be consulted on; and
 how information on consultation will be provided, including the
release of ‘green papers’ (required for highly significant proposals),
discussion papers, draft Regulation Impact Statements and
exposure drafts of regulations (required for complex regulations)
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A link to where more information can be found about these consultation
opportunities should also be provided.
Agencies are encouraged to include details of this sort even where they
may be subject to change, noting that it will be possible to amend
information if this occurs.
Agencies should periodically review the information in this field to ensure
that it is up to date.
Expected
timetable

This field should include information about the estimated timetable for
major stages and milestones in the development of planned regulation
such as:


commencement and conclusion of reviews;



when policy approval is to be sought; and



when it is proposed to introduce regulation into the Parliament.

The information provided would represent the best estimate which the
agency could make at the time, and would be limited in some cases by
confidentiality considerations or uncertainty.
Agencies are encouraged to update information as timetables develop or
change.
Contact details

Contact details should usually consist of the name, position, telephone
number, fax number and email address of a person whom members of the
public can contact for more information about the regulatory change or
activity.
The contact person should be someone with adequate knowledge of the
issue, but not of such seniority that they would not generally deal with
inquiries personally.
Agencies should not use general inquiry lines as the contact for regulatory
plan entries. However, it may be appropriate for agencies to use generic
contact phone numbers and email addresses for a range of regulations
where there is a high likelihood that individual contacts would quickly
become out of date. This is only appropriate if the generic contact is
designed specifically to deal with inquiries on regulatory change, and there
is a well maintained system for referring inquiries to a relevant project
officer.

Date last
modified

Agencies should indicate the date when each entry was added or last
reviewed, so that readers will be aware of the currency of the information.
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7 Appendix G – Sanctions: Macrory Consultation
Document
The Macrory Consultation Document examined different forms of sanctions. For
example, with respect to enforceable undertakings, it noted:
In Australia, Enforceable Undertakings have proven to be an effective alternative
to criminal prosecution or other types of sanctions. Enforceable Undertakings
enable regulators to tailor their enforcement response to individual circumstances
and to take industry considerations and resources into account….Enforceable
Undertakings represent a valuable restorative justice alternative to traditional
regulatory enforcement action because they can facilitate the agreement of all
parties involved in the wrongdoing to correcting and preventing breaches and
6
their underlying causes.
Other non-criminal sanctions may include administrative monetary penalties.
Administrative penalty regimes have the benefit of not being dependent on prosecutorial
resources and do not carry the opprobrium of a criminal process. In the compliance
pyramid, they would be an appropriate middle step between warnings and tickets and
full-scale criminal prosecution.
A regime of administrative civil penalties does require, however, provisions for appeal of
administrative action to ensure procedural fairness. Administrative appeals have the
advantage of being faster and usually less expensive than judicial appeals, as well as
allowing for the application of specific expertise in the subject matter of the appeal and
the growth of case law to guide both enforcement officers and regulated firms. A clear
set of guidelines dealing with the application of Administrative Monetary Penalties
(AMPs) also necessary to prevent either the perception or the reality of unfairness. The
fruits of a monetary penalty system should be carefully directed to avoid the creation of
incentives that can act against fairness—AMPs are a sanction, not a tax.
One accepted good practice regarding sanctions deals with legislative design: does the
statute provide for an escalating scale of enforcement responses? Legislation should
authorise several possible responses since experience has shown that a strong and
escalating response to non-compliance is the most effective means of achieving
compliance, particularly when combined with a retreat to co-operative behaviour when
compliance is achieved.
This “tit for tat” approach means that officials may initially take a co-operative,
compliance-promoting approach (e.g., relying on education, persuasion, and the good
will of the regulated firm) but will move to more punitive measures when these cooperative approaches fail. When compliance is achieved, the officials will revert to a

6

“Regulatory Justice: Sanctioning in a Post-Hampton World,” Consultation Document, May 2006, para.
4.30 (Macrory Consultation Document)
http://www.cabinetoffice.gov.uk/regulation/documents/pdf/macrory060524.pdf
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more co-operative approach. “Compliance is optimised by regulation that is contingent,
7
co-operative, tough and forgiving.”
The legislative structure that provides for this escalating enforcement approach can be
8
thought of as an “enforcement pyramid.” At the broad base of the pyramid sit the most
commonly used tools of education and persuasion. Enforcement personnel will use
these tools frequently and try to take advantage of any inherent good will or desire for
compliance that they find among the regulated population. Slightly higher on the
pyramid is a more formalised but still relatively soft response—perhaps a warning letter
that is placed on the file of the regulated firm and forms part of the firm’s compliance
history. A ticket, administrative monetary penalty or a compliance order may be the next
step. These responses occupy narrower levels on the pyramid because they will be
used less often and more strategically. Civil remedies and then criminal sanctions may
be the next steps. The very top of the pyramid, which will be used rarely, is the most
severe sanction of removing a licence or shutting down a plant or business—it is the
regulatory equivalent of capital punishment.
9
One example of an enforcement pyramid:

10

The Macrory Review of Regulatory Sentencing identified six principles that should
11
underlie regulatory penalties.


A sanction should aim to change the behaviour of the offender. This means
that a sanction is not focused solely on punishment but should also ensure
that the offender changes its behaviour and moves back into compliance.

7

Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford U.
Press, New York, 1992) at p. 51.
8
9

The “enforcement pyramid” was developed by Ian Ayres and John Braithwaite, ibid.
This example is taken from the Australian Consumer and Competition Commission.

10

“Regulatory Justice: Making Sanctions Effective,” (Macrory Report)
http://www.cabinetoffice.gov.uk/regulation/documents/pdf/macrory_penalties.pdf
11

Macrory Report, ibid, pp 31-31.
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A sanction should aim to eliminate any financial gain or benefit from noncompliance.



A sanction should be responsive and consider what is appropriate for the
particular offender and the regulatory issue, which can include punishment
and the public stigma that should be associated with a criminal
sanction….Ultimately the regulator is obliged to uphold the public interest and
maintain a credible enforcement and sanctioning regime….The regulator
should also consider the needs of victims and the public when determining
what enforcement action is necessary.



A sanction should be proportionate to the nature of the offence and the harm
caused.



A sanction should aim to restore the harm caused by regulatory noncompliance, where appropriate. This principle encompasses the needs of
victims as well as ensuring that business offenders take responsibility for their
actions and its consequences.



A sanction should aim to deter future non-compliance. Sanctions should
signal to others within the regulated community that non-compliance will not
be tolerated and that there will be consequences.
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8
8.1

Appendix H – Compliance Policies
Monitoring and Enforcement Principles

Three major components of an effective approach to monitoring and enforcement are:
 A risk management approach
 Compliance policy
 Implementation Strategy
The most important characteristic of effective enforcement practices is the emphasis on
risk management. Generally, inspection efforts should focus on high-risk situations or
firms at risk of non-compliance. Nonetheless, more compliant firms should not be
completely assured that they will never be inspected—a bit of uncertainty can inspire
compliance efforts. Failure to deal with compliant firms (including offering
encouragement and even rewards, can lead to a lessening of interest in maintaining
compliance as efforts to maintain compliance slip and indifference to the requirements of
the law becomes endemic in an industry.
Several jurisdictions have been examining the practices and effectiveness of regulatory
12
enforcement personnel. The Hampton Committee in the UK is one example and the
UK Better Regulation Task Force examined enforcement-related issues on several
13
occasions. The UK has established an Enforcement Concordat, which has been
signed by regulatory enforcement bodies across the country. The Concordat includes
provisions dealing with Principles of Good Enforcement.
The Principles of Good Enforcement policies section states:


Standards: In consultation with business and other relevant interested
parties, including technical experts where appropriate, we will draw up clear
standards setting out the level of service and performance the public and
business people can expect to receive. We will publish these standards and
our annual performance against them. The standards will be made available
to businesses and others who are regulated.



Openness: We will provide information and advice in plain language on the
rules that we apply and will disseminate this as widely as possible. We will
be open about how we set about our work, including any charges that we set,
consulting business, voluntary organisations, charities, consumers and
workforce representatives.
We will discuss general issues, specific
compliance failures or problems with anyone experiencing difficulties.



Helpfulness: We believed that prevention is better than cure and that our
role therefore involves actively working with business, especially small and
medium sized businesses, to advise on and assist with compliance. We will

12

Philip Hampton, “Reducing Administrative Burden: effective enforcement and inspection,” HM Treasury, March
2005.

13

“Enforcement Concordat: Good Practice Guide for England and Wales”; http://www.dti.gov.uk/files/file10150.pdf
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provide a courteous and efficient service and our staff will identify themselves
by name. We will provide a contact point and telephone number for further
dealings with us and we will encourage business to seek advice and
information from us. Applications for approval or establishments, licences,
registrations, etc. will be dealt with efficiently and promptly. We will ensure
that, wherever practicable, our enforcement services are effectively coordinated to minimize unnecessary overlaps and time delays.


Complaints about service: We will provide well publicized, effective and
timely complaints procedures easily accessible to business, the public,
employees and consumer groups. In cases where disputes cannot be
resolved, any right of complaint or appeal will be explained, with details of the
process and the likely timescales involved.



Proportionality: We will minimize the costs of compliance for business by
ensuring that any action we require is proportionate to the risks. As far as the
law allows, we will take account of the circumstances of the case and the
attitude of the operator when considering action.



We will take particular care to work with small business and voluntary and
community organisations so that they can meet their legal obligations without
unnecessary expense, where practicable.



Consistency: We will carry out our duties in a fair, equitable and consistent
manner. While inspectors are expected to exercise judgement in individual
cases, we will have arrangements in place to promote consistency, including
effective arrangements for liaison with other authorities and enforcement
bodies through schemes such as those operated by the [local authorities]

The Principles of Good Enforcement procedures section states:


Advice from an officer will be put clearly and simply and will be confirmed in
writing, on request, explaining why any remedial work is necessary or over
what timescale, and making sure that legal requirements are clearly
distinguished from best practice advice.



Before formal enforcement action is taken, officers will provide an opportunity
to discuss the circumstances of the case and, if possible, resolve points of
difference, unless immediate action is required (for example, in the interests
of health and safety or environmental protection or to prevent evidence being
destroyed).



When immediate action is considered necessary, an explanation of why such
action was required will be given at the time and confirmed in writing in most
cases within five working days and, in all cases, within ten working days.



Where there are rights of appeal against formal action, advice on the appeal
mechanism will be clearly set out in writing at the time the action is taken
(whenever possible this advice will be issued with the enforcement notice).
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The UK Government encourages monitoring, including third party monitoring and
business and consumer surveys, to determine levels of compliance with the Concordat.
Performance indicators must be established to make this meaningful. In response to the
Hampton Report dealing with enforcement and inspection, the UK Government
developed the Regulators’ Compliance Code based on the so-called “Hampton
Principles” which state:


Regulators, and the regulatory system as a whole, should use
comprehensive risk assessment to concentrate resources on the areas that
need them most;



Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take;



No inspection should take place without a reason;



Businesses should not have to give unnecessary information, nor give the
same piece of information twice;



The few businesses that persistently break regulations should be identified
quickly;



Regulators should provide authoritative, accessible advice easily and
cheaply; and



Regulators should recognise that a key element of their activity will be to
allow, or even encourage, economic progress and only to intervene when
there is a clear case for protection.

Compliance with the Code by regulators will be reviewed by the Better Regulation
Commission (the independent successor to the Better Regulation Task Force).

8.2

The “Hampton Principles”

The Government of the UK developed the Regulators’ Compliance Code based on
the so-called “Hampton Principles”:
 Regulators, and the regulatory system as a whole, should use
comprehensive risk assessment to concentrate resources on the areas that
need them most;


Regulators should be accountable for the efficiency and effectiveness of their
activities, while remaining independent in the decisions they take;



No inspection should take place without a reason;



Businesses should not have to give unnecessary information, nor give the
same piece of information twice;



The few businesses that persistently break regulations should be identified
quickly;
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Regulators should provide authoritative, accessible advice easily and
cheaply; and



Regulators should recognise that a key element of their activity will be to
allow, or even encourage, economic progress and only to intervene when
there is a clear case for protection.
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Board of Funeral Services:


All Board Directors: A survey was conducted in March 2009



Board Directors: Ron Dodge, Alison Knight, Kevin Palin, Cathy Taylor



BoFS Executive and Staff: Joe Richer, Rene Brakel, Susan Beck



Ontario Association of Cemetery and Funeral Professionals: Terry Eccles



Ontario Funeral Association: Rob McKinley, Brian Parent



Just Cremation: Peter Niro

Ontario Motor Vehicle Industry Council:


All Board Directors: A survey was conducted in March 2009



Board Directors: Meredith Morris, Jeff Gray, John Slaughter



OMVIC Executive and Staff: Carl Compton, Chandar Singh, Laura Halbert, Mary Jane
South



Toronto Automobile Dealers’ Association: Bill Davis



Used Car Dealers’ Association: Warren Barnard



Automobile Protection Association: George Iny

Ontario Ministry of Small Business and Consumer Services:


Sector Liaison Branch: Deborah Brown, Cheryle Gallant, Ben Valido, Ian Drew, Paul
Gordon



Policy Branch: John Mitsopulos, Larissa Hretchka, Rob Harper, Nicole Stewart and Terry
Irwin



Legal Services Branch: Diane Zimnica



Deputy Minister: Angela Longo



Minister: Harinder Takhar

Real Estate Council of Ontario:


All Board Directors: A survey was conducted in March 2009



Board Directors: Cynthia Lai, David Rossi, Brian Sukkau



Ontario Real Estate Association: Edward Barisa



RECO Executive and Staff: Tom Wright, Allan Johnston, Sandra Gibney, Brian
Pendergast, Brian Schlotzhauer, John Burnet, Angela Volpe, Lisa Key, Ruth Garrett,
Dan Stapleton
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Tarion Warranty Corporation:


All Board Directors: A survey was implemented in March 2009



Board Directors: Peter Saturno, Chris Spiteri, Harry Herskowitz




Tarion Executive and Staff: Howard Bogach, Tim Schumacher, David Guiney, John
Becevello, Pat Varcoe, Suzanne Tiffin, Janice Mandel, Andy Rodgers
Tarion Ombudsperson: Ian Darling



Gunns Group: Michael Gunns



Former Board member: Julie DiLorenzo



Canadians for Properly Built Homes: Karen Somerville



Building Industry Land Development Association: Stephen Dupuis, Leith Moore



Ontario Home Builders Association: Frank Giannone, David Horton

Travel Industry Council of Ontario:


All Board Directors: A survey was implemented in March 2009



Board Directors: Michael Pepper, Scott. Stewart, Brett Walker, Jill Wykes



Association of Canadian Travel Agencies (and Board member): Mike Foster



Canadian Association of Tour Operators (and Board member): Denise Heffron



Ontario Motor Coach Association (and Board member): Scott Stewart



TICO Executives: Michael Pepper, Dorian Werda, Mary-Ann Harrison, Tracey
McKiernan

Vintner’s Quality Alliance Ontario:


All Board Directors: A survey was implemented in March 2009



Board chair: Greg Berti



VQAO Executive: Laurie MacDonald
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